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Meeting called to order by Chairman Waterbury @ 7:30 pm 

 

All saluted the flag & the Presiding Officers Statement was read 

 

Roll Call: 

President: Waterbury, Martinelly, Burden, Collins, Teller, Carroll, Eddy, Moran, 

Betesh, McDonald 

 Attorney:  Donato 

 Engineer:  Cranmer  

Absent:     DeNofa 

 

Minutes: 
A motion was made by Mr. Teller, seconded by Ms. Martinelly to adopt the  

April 15, 2015 meeting minutes as submitted.  All approved. 

 

Correspondence:  none 

 

Planning Board Business:  none 

 

A motion was made by Mr. Carroll, seconded by Mr. Teller to open the meeting to the 

public for items not on tonight’s agenda.  All approved. 

 

No comments/questions 

 

A motion was made by Mr. Burden, seconded by Mr. Teller, to close the meeting to the 

public.  All approved. 

 

Unfinished Business: 

 

Shrewsbury Physicians Group:      Adoption of Resolution 

655 Shrewsbury Ave        Amended site plan 

Bl: 3, Lot: 11 

 

A motion was made by Mr. Collins, seconded by Mr. Eddy to adopt & memorialize the 

resolution of approval for Shrewsbury Physicians Group as submitted. 

Roll Call: 

Affirmative: Waterbury, Collins, Teller, Eddy 

Negative: None 
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New Business: 

 

471-475 Shrewsbury Ave., LLC:   Amended P/F Major Site Plan 

Bl: 2, Lot: 10           Sherwin Williams 

 

Mr. Peter Falvo, Esq represented the applicant. 

 

Mr. Falvo gave a brief history of the application.  The applicant was approved for an 

Advance Auto Parts and a bank with a drive through window, which the bank has 

withdrawn its project.  They have secured Sherwin Williams Paints, which the site plan is 

almost identical to the previously approved site plan.    

 

Mr. James Kennedy, 211 Maple Ave, Red Bank, Engineer/Planner, was sworn and 

accepted. 

 

Mr. Falvo presented the following: 

A-1: Amended Preliminary and Final Major Site Plan, 7 sheets prepared by Kennedy 

Consulting, dated 5/8/2015. 

A-2: Architectural Plans prepared by Dietz Partnership, 4 sheets, A1, A2, A3 & A4, 

dated 5/17/2013, revised 5/11/2015 

A-3: Storm Water Management Report, prepared by Kennedy Consulting, dated 

5/8/2015 

A-4: Traffic Study, Lagan Engineering, dated 5/11/2015 

A-5: Colored rendering of site plan 

 

Mr. Kennedy described the new area of the site plan for Sherwin Williams since the 

 Advance Auto Parts is not changing.  He explained the drive through faced Patterson Ave 

and it was approved.  The Sherwin Williams tenant will be on the corner of Shrewsbury 

Ave and Patterson Ave which is a controlled intersection through Monmouth County 

Planning Board, and they have reapproved the plans with the new use, structure and 

improvements as shown on the plan. 

 

Mr. Kennedy testified that the building is 3,500 sq. ft. in size, located 65.4’ from 

Shrewsbury Ave, 15.2’ from Patterson Ave and 75.4’ from the rear set back along the 

easterly portion of the site.  Ordinance requires 69 parking spaces for the combined use 

of the Advance Auto Parts & Sherwin Williams, they are proposing 67 spaces.  The 

Traffic Engineer will address any concerns of the board and Mr. Cranmer’s review 

letter. 

 

Mr. Kennedy explained that the new proposed tenant will now need a loading area, 

which will be required by the tenant, which will be located along the rear or eastern 

portion of the site there will be a 68’ stripped loading area and an 8’ concrete area 

behind the loading area.  This area will be used for the delivery of product to the store, 

but for recycling and trash.  A 33’ concrete ramp will be located in the rear of the 

building to transition from the parking lot height to the finished floor height. 
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Mr. Kennedy explained the vehicle circulation is unchanged from the bank, with the 

only change will have 5 parking stalls in the front of the building, which will hold the 

barrier free van accessible space.   Mr. Kennedy said that there is maneuverability of 25’ 

behind the stalls and the stalls are visible from each entrance into the site. 

 

Mr. Collins asked Mr. Kennedy to explain how the trucks will be pulling in and out of the 

loading area.  Mr. Kennedy said that they will be using a WB62 truck is 68’ long and it 

will be encompassed totally in the striped area, the nose of the cab will be at the front of 

the striped area or to the north of the site.  There are circulation templates on page 2 of 

the site plan, showing the Advance trucks leaving and the Sherwin Williams trucks 

leaving.  These have been approved by the Monmouth County Planning Board.  They 

are now proposing 2 way aisle, when the bank was proposed it was 1 way aisle, there 

will be conventional 25’ wide aisle, with 9’ x 18’ parking stall arrangements.  The 

Advance Auto Parts will have no changes to their site. 

 

Mr. Kennedy stated in order to provide barrier free accessibility at the front and at the 

rear loading area.  A ridge will be proposed bisecting the two site which will provide 

Storm Water to the west and east, which will minimize the run off toward Shrewsbury 

Ave.  The applicant has paid a contribution to the Borough for drainage on Patterson 

Ave.  This project will decrease impervious surface from the existing condition and 

further decreasing impervious with the new project, they were approved @ 77.9% and 

they are proposing 77.2% impervious, with a water quality device or a CDS unit. 

 

Mr. Kennedy reviewed the landscaping, they have increased the landscaping on site, with 

over 300 shrubs and trees will be planted as part of this application. 

 

Mr. Kennedy reviewed the proposed lighting, 7 doubled headed light, with lighting along 

the perimeter of the parking lot, 2 single lights at the landscaped islands on the southern 

portion, and wall packs will be installed where appropriate.  They will have an average 

of 1.7 foot candles, within the parking area, and 1.0 foot candle in the pedestrian area.  

There will not be any overflow of lighting onto surrounding properties.  L.E.D.’s will be 

used.  They have moved 1 light further into the entrance aisle and 1 light is located 

within the 3
rd

 and 4
th

 stall to minimize the lights onto the neighbor’s property. 

 

Mr. Kennedy testified that Mr. Cranmer’s review letter cover’s testimony that will be 

given by the Traffic Engineer.  Any additional information that is required by Mr. 

Cranmer will be provided to his satisfaction. 

 

Mr. Moran asked if there is a Maintenance Plan for CDS unit?  Mr. Kennedy said yes and 

it has been submitted. 

 

Mr. Burden asked if the sign is in the same location?  Mr. Kennedy said yes, same size, 

height and location, there will be 1 pylon which will hold the 2 tenants names. 
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 Mr. Burden referred to 1.4 of Cranmer’s review letter and the accessory apartment’s.  

 Mr. Cranmer explained that it is for the applicant’s consideration.  Mr. Falvo stated that 

the applicant is not considering this. 

 

Mr. Cranmer stated that when the bank & Advanced Auto were originally approved there 

were variances that were approved and he feels that the board should reaffirm them based 

on the new layout.  The only variance that has changed is the impervious coverage from 

77.9% to 77.2%, and he would recommend that the board reconsider the variance.  All 

other variances and design waivers have not changed based on the new layout. 

 

Mr. Falvo stated that the Shade Tree Commission made certain changes based on the last 

plan and they have reconsidered them.  Mr. Kennedy advised that the MCPB have 

advised them as to what they have to plant. 

 

A-6: Final approval from the MCPB, 6/11/2015 

 

Mr. Kennedy advised that they have also received amended approval from the Freehold 

Soil Conservation District, and a certification will be issued 

 

Ms. Waterbury asked, now that the building is down where they able to complete their 

evaluation?  Mr. Falvo said yes, and the L.S.R.P. Report shows that there was no 

contamination and no remedial action was needed, the tainted soil will be removed from 

the site.   

 

Mr. Moran asked if there will be post excavation sampling?  Mr. Falvo said if it is 

required, the report is 90% complete and will be submitted to Mr. Cranmer.  Mr. Falvo 

said that what they found is less than anything that would impact either residential or 

commercial standards. 

 

A-7:  Freehold Conservation Approval – 6/15/15 

 

Mr. Moran asked if the L.S.R.P. is present?  Mr. Falvo said no.  The Report will contain 

all the information that was required and Mr. Cranmer will received the Report. 

Mr. Cranmer advised that he has received some preliminary data to his office.  

Ms. Martinelly asked if he is satisfied? Mr. Cranmer said that he has not seen any “red 

flags” as of yet. 

 

A motion was made by Mr. Burden, seconded by Mr. Carroll to open the meeting to the 

public.  All approved. 

 

No comment/questions 

 

A motion was made by Mr. Burden, seconded by Mr. Betesh to close the meeting to the 

public.  All approved. 
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Mr. Charles P Dietz, Dietz Partnership, Architect, Parsippany, NJ was sworn and 

accepted. 

 

Mr. Falvo marked the following into evidence: 

 

A-8: Updated Color rendering of proposed Sherwin Williams site, which has removed 

the bank site and leaving the Advance Auto Parts 

 

 Mr. Dietz described the site.  The footprint & entrance location is different from the 

approved bank, the building has been designed specifically to the specifications required 

by Sherwin Williams.  The store will not have a recessed dock or overhead door, they 

will be serviced by 2 standards man-doors.  Similar brick and color schemes will be used 

as in the Advance Auto Parts.  They have addressed the board’s requests and tenants 

request to have the main entrance facing Shrewsbury Ave, similar to Advance Auto Parts.  

The front will be 90% glass and they will be bumping the tower elements a little wider 

and off set center to accommodate their sign which will meet the Ordinance 

requirements.  They have treated the building with 4 sides, each side will carry through 

around the entire building with brick and stone, with a cornice around the entire building, 

the parapet will extend up to screen the roof top units.  The sign could be 96.5 sq. ft. of 

signage but Sherwin Williams is only requesting 75 sq. ft. sign, internally lit. 

 

Mr. Eddy asked how many entrances will there be?  Mr. Dietz said only one on 

Shrewsbury Ave, the double doors at the rear are not for customer use.   

 

Mr. Betesh asked if the front of the building would be flush?  Mr. Dietz said yes, only 

the tower raises up, the façade stays on the same plane. 

 

Mr. Cranmer asked if the building will have the opportunity to be leased?  Mr. Dietz 

said that Sherwin Williams did their own design and they didn’t want a door that was 

centered, the door is shifted.  Mr. Cranmer asked if the building could be subdivided, Mr. 

Dietz yes it could. 

  

A motion was made by Mr. Burden, seconded by Mr. Teller to open the meeting to the 

public.  All approved. 

 

No comments/questions 

 

A motion was made by Mr. Burden, seconded by Mr. Betesh to close the meeting to the 

public.  All approved. 
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William Sleckman, 503 Riverside Drive, Brick NJ 08723, Project Engineer/Store 

Installation Mgr since 1979 was sworn. 

 

Mr. Sleckman described the type of materials that will be carried in the store, he advised 

that 98% of their product is latex and 2-3% combustibles, it is mostly water based 

products that they will be carrying. Both painters and your D.I.Y. customers will come 

into the store. 

 

Mr. Sleckman stated that the hours of operations would be: Monday – Friday 7 – 7pm, 

Saturday 7 – 6 pm and Sunday 10 to 6:00 pm, with a total of 6 employees for one store, 

with a maximum of 3 employees working.  He explained that products will be delivered 

at their Middletown store, they use vans for the deliveries, and that will happen for 30% 

of their sales.   

 

 Mr. Sleckman stated that they need the glass front for their display of paint products, wall 

paper and accessories.  The Fire Marshal will ask him for a fire classification sheet 

showing what he will be carrying in the store, and his 5 year projection, and he will 

dictate as to where he will be able to keep flammables or combustibles.  They use heavy 

duty metal racking with grid racking about with 2 ½ square metal grids. 

 

Mr. Falvo asked what do they do with the unused paint cans, they do not open paint they 

use an automatic tinting machine, which shakes the can and it is sold.  If they have a few 

cans laying around they would put the empty dry can out into the regular trash or they 

pour kitty litter into the paint.  They are audited for this and inspectors comes in to check 

this procedure. 

 

Mr. Teller asked what time and how often do the delivery trucks come to the store?  Mr. 

Sleckman said that they have 1 delivery a week, they may have an outside trucking 

company come to the site, normally 1-2 times a week during business hours.  Mr. Teller 

asked if that could be done at 7:00 am?  Mr. Sleckman said yes it could. 

 

Mr. Betesh asked what type of vehicles do they use?  Mr. Sleckman said that they use a 

“sprinter” vehicles and they go to the back door. 

 

A motion was made by Mr. Betesh, seconded by Mr. Teller to open the meeting to the 

public.  All approved. 

 

Ms. Cathy McQuillan, 80 Silverbrook Rd, Shrewsbury, asked about the delivery trucks 

and if they will be delivering during the weekend, her concern is for the surrounding 

neighbors?  Mr. Sleckman said no, a lot of the painters that use their stores do not work 

on Saturday. 

 

A motion was made by Mr. Betesh, seconded Ms. Martinelly to close the meeting to the 

public.  All approved. 
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Alan Lothian, Langan Engineering, 99 Lenox Drive, Lawrenceville NJ was sworn and 

accepted as a license professional engineer 

 

Mr. Lothian testified that Langan Engineering did a traffic study between the change of 

use from the bank and the paint store, with the result being that there will be 56 less trips 

during the pm peak hour and 40 less trips during the Saturday peak.  The bank is a more 

intensive use, while the Sherwin Williams store will be a low intensive use. 

 

Mr. Lothian testified that the circulation of the site has sufficient room in the front for 

turning around without any incident, and those 5 spaces can be seen from anywhere on 

the site and there is maneuverability within the site itself if those 5 spaces are used. 

 

Mr. Lothian advised that Monmouth County has approved the plan and the circulation of 

the entering trucks via Patterson and exiting Shrewsbury Ave is the reverse circulation 

for the Advance Auto Part store, there will not be any conflict if there are 2 deliveries at 

one time. 

 

Mr. Lothian addressed the number of parking spaces that are being provided.  He said 

that they will be seeking a variance for 2 parking spaces, they are providing 69 spaces 

where they are providing 67 spaces. The parking demand for a paint store is 2.87 spaces/ 

1000 sq. ft. which is a lower number that is being provided.  He feels that the site plan is 

adequate to accommodate all of the functions on the site. 

 

Mr. Collins asked if there is enough of room to make a U-turn in the front of the store if 

no spaces are available?  Mr. Lothian said yes, there is enough room, there is a 25’ drive 

aisle which makes the maneuverability easy. 

 

Mr. Cranmer asked if the Sherwin Williams changed to another retail use, would the 

finds change significantly?  Mr. Lothian said no, he doesn’t anticipate any use that would 

generate more trips than what the bank would generate.  Mr. Cranmer said that any use in 

the B1 zone could relocate into this space. 

 

Mr. Cranmer asked Mr. Lothian if the change of use from the bank to Sherwin Williams 

alter the level of service for the intersection?  Mr. Lothian said that the level of service 

would operate better than previously shown.  Mr. Cranmer asked if the trucks entering off 

Patterson Ave, will that have any impact on the circulation patterns of Patterson Ave, will 

there be any impact as a result of the trucks?  Mr. Lothian said no. 

 

Mr. Cranmer asked what is the truck being used for the Advance Auto?  Mr. Lothian said 

the WD50 truck, for the Advance Auto and theWD62 truck for the Sherwin Williams can 

both be accommodated on the site when making their deliveries at the same time. 
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A motion was made by Mr. Burden, seconded by Mr. Carroll to open the meeting to the 

public.  All approved. 

 

No comments/questions. 

 

A motion was made by Mr. Carroll, seconded by Mr. Collins to close the meeting to the 

public.  All approved. 

 

Mr. Falvo summarized the application.  He asked that the board accept the findings of 

fact from the bank and that they are applicable to the Sherwin Williams application.  The 

demolition of the warehouse will open the corner and these two new uses will satisfy the 

requirements of the B3 zone and will not cause the issues that were expressed at the time 

they were before the Zoning Board for the Dunkin Donuts application.  The Sherwin 

Williams use is a benign use it is not a high noise or traffic generator which will be 

caused at regular business hours.  Hours during the week are 7am – 7pm.  The 

landscaping proposed at the intersection, new sidewalks, extensive landscaping will be a 

betterment to this section of Shrewsbury.  The applicant has made contributions to the 

Municipality as part of the Patterson Ave upgrade and storm water management.  What is 

being proposed is compatible to the Zone Plan and Master Plan and will be an upgrade to 

the area...  Mr. Falvo respectively asked the board to approve the application and the 

variances associated with it, and to reaffirm the variances that were previously granted 

under the bank application. 

 

A motion was made by Mr. Moran, seconded by Mr. Burden to open the meeting to the 

public for comments.  All approved. 

 

No comments 

 

A motion was made by Mr. Burden, seconded by Mr. Moran to close the meeting to the 

public.  All approved. 

 

Mr. Moran stated that Mr. Cranmer will be reviewing the environmental issues that were 

discussed and that the resolution should reflect that it must be to the satisfaction of  

Mr. Cranmer.  Mr. Cranmer explained that there is an executed Developers Agreement on 

file between the developer and the Borough and that is covered and addressed in the 

agreement, and that all prior conditions will continue and remain in effect. 

 

Approval: 

A motion was made by Mr. Carroll, seconded by Mr. Collins to approve the amended 

preliminary & final site plan approval, with an additional parking variance for the number 

of parking spaces of 2 spaces, with the impervious coverage decreasing to 77.2%. 

Roll Call: 

Affirmative:  Waterbury, Martinelly, Burden, Collins, Teller, Carroll, Eddy, Betesh 

Negative:       Moran – due to the lack of the environmental information being supplied 

 

Resolution: August 19, 2015….. 
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Break:  8:52 pm to 10:05 pm.  All present at roll call. 

 

 

M/M F Moore:    Minor – 2 lot subdivision 

60 Corn Lane  

Bl: 62, Lot: 5 

 

Ms. Donato announced that there was an issue that a homeowner who claimed that were 

not noticed was proved that the notice was received, as per Mr. San Filippo.  With that 

being proven Ms. Donato announced that she recommends service be accepted and the 

board has jurisdiction to hear this matter. 

 

Mr. Philip San Filippo, Esq represented the applicant. 

 

Ms. Martinelly stepped down at the advice of the board attorney, she was involved in the 

purchase of M/M Moore’s home.  Ms. Martinelly lives on Corn Lane but is out of the 

200’ notice. 

 

Mr. San Filippo advised that the Moore’s were before the board on March 18, 2015 for a 

concept review hearing, which they knew at the time that it was completely non bidding.  

They left the meeting encouraged and went forward with a minor subdivision, which  

Mr. Freud, Engineer prepared a plan showing 2 identical lots @ 39, 297 sq. ft., one of the 

lots would be on Corn Lane – Lot: 5.01 and the other on Williamsburg Drive – Lot: 5.02.  

The application was filed on 6/3/2015, with variance relief for 2 undersized lots (R1 Zone 

requires 45,000 sf. ft), variance relief for impervious lot coverage of 21% where 20% is 

permitted.  Mr. San Filippo advised that there was a mailing June 3, 2015 and publication 

on June 5, 2015, and the board has jurisdiction hear this matter.    

 

Mr. San Filippo stated that subsequent to the filing of the application his office was 

advised that, in fact, there had been a prior application involving this same property in 

1992 before this board involving precisely the same lot division, 2 lots of 39,297 sq. ft. 

The application was filed by Paul Karlarsick, purchaser under contract from M/M Kenny.  

That application resulted in a denial of the subdivision.  That denial implicates a concept 

in law know “Res Judicata” which means that the application has already been 

adjudicated or decided. 
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Mr. San Filippo explained that there are 5 elements of Res Judicata, and explained the 5 

elements: 

 The 2
nd

 application is substantially similar to the 1
st
 application 

 The same party or their successors or assigns are involved 

 No substantial change in the application itself with the conditions surrounding the 

property 

 There must be an adjudication on the merits of the first case, which there was as 

there was a resolution of denial adopted by this board 

 Both application must involve the cause of action, creation of 2 undersized lots. 

 

Mr. San Filippo said as a result of learning that, and after consultation with his client, 

they determined what they now will pursue before this board would a 2 lot subdivision 

with one of the lots fully conforming as a 1 acre lot being located on Williamsburg Drive, 

which is the through portion of the lot, and the other lot would be an undersized lot, at 

33,593 sq. ft. which would fronting onto Corn Lane, which contains the existing single 

family dwelling of 30 Corn Lane.  By doing this they differentiate the application from 

the prior denial and they remove Res Judicata as being a bar to the board considering a 

minor subdivision of this property based upon 1 conforming lot and 1 non-conforming as 

compared to 2 non-conforming undersized lots. 

 

Mr. Collins asked if that is the only reason why the application was denied in 1992?   

Mr. San Filippo said yes, and he has the resolution for available for the board. 

 

Mr. San Filippo said that Mr. Freud, Engineer to prepare an exhibit which he would like 

to present to the board showing 1 conforming lot @ 1 acre and 1 non-conforming lot @ 

33,593 sq. ft. 

 

Mr. Robert Freud, Dynamic Engineering, was sworn and accepted. 

 

Ms. Waterbury asked if this testimony intended to help the board to decide whether or not 

it’s a different application for the determination of “res judicata”, because we are not 

getting into the merits of the application?  Mr. San Filippo said this is to strictly present 

to the board the difference between the res judicata denial and what is now being 

proposed before the board. 

 

Mr. Betesh asked if he is doing this in anticipation of an objection of res judicata or 

proceeding with the application?  Mr. San Filippo said that it is two-fold, obviously they 

cannot put the board in a position granting an approval that has already been adjudicated.  

It is a waste of the board and it would be a …… inaudible approval if they were to 

approve it, and yes there are objectors to the application. 

 

Mr. Freud marked A-1 into evidence, Concept Plan, dated 7/15/2015, prepared 7/8/2015. 

This is a revised plan. 
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Ms. Donato said that this plan is dated 7/8/2015, she asked if this plan has been on file 10 

days in advance of this meeting?  Mr. San Filippo said no.  Board members have the 

5/19/2015 plan showing two equal lots.   

 

Ms Waterbury asked if the board professionals have reviewed this?  Mr. Cranmer said 

that he did, he has been in contact with Mr. San Filippo.  Mr. Cranmer said that he 

supplied Mr. San Filippo with the resolution from an interested party.  The plan that was 

submitted in, Mr. San Filippo asked him not to move forward with any review and incur 

any expenses on behalf of his client until this matter was reviewed and a resolution was 

arrived at.  Last week Mr. San Filippo forwarded him a copy of the plan that was 

prepared on July 8
th

 and his review letter is based on that plan and configuration. 

 

Ms. Donato has concerns with the requirement of a 10 day filing time.  An applicant can 

modify the plans and show revisions, but we have an adopted by-law of the board 

requiring amended plans be on file 10 days in advance.  This gives the public the 

opportunity to review the plans that are on file 10 days in advance.  If there is a 

substantial amendment in the layout then that could be deemed a new applicant, if the 

board so concludes.  Ms. Donato stated that she didn’t realize that the revised plan & 

combining this with the res judicata issue she feels that there is some sensitivity in terms 

of the plan. 

 

Mr. Collins asked if this is a revised plan or a new plan, if you are dealing with the res 

judicata then it wouldn’t be an amended plan, it’s a new plan?  Ms. Donato said it is a 

new plan, and that is her concern.  Mr. San Filippo said that they have shifted the lot lines 

to deal with the prior denial.  Mr. Collins said that would satisfy the substantial change. 

 

Ms. Donato said with res judicata the board has to hear the application to decide whether 

or not it’s substantially the same or not.  That is an issue that permeates her concerns with 

the date of the plan of being July 8, 2015 and not being on file 10 days in advance.  She 

feels that the board can hear some of the testimony and can hear from the residents, but 

she would suggest that the board not take action on this plan.   

 

Mr. Collins asked if this is an appealable issue for an objector if the board has overlooked 

or waived this 10 day period?  Ms. Donato said that she has had an approval in 

Monmouth County reversed because the By-Laws required a 10 day filing in advance, 

and it was not.  This is a new application and the10 day would be for an amended plan.  

The board could hear this application, but no action should not be taken. 

 

Mr. Betesh feels that it wouldn’t be wise to hear the application, testimony would be 

given in front of the public who is not fully informed.  Ms. Donato agrees.  Mr. Betesh 

has concerns that the application could be reversed at a later date on appeal because the 

entire hearing was tainted by an insufficient notice.   
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Mr. San Filippo referred to NJSA 40:55D-10B states that the applicant may produce 

other documents records or testimony at the hearing to substantiate or clarify or 

supplement the previously filed maps and documents.  He feels that the board does have 

the ability to review the Concept Plan and make a determination as to whether this 

sufficiently different to avoid res judicata, but he would agree with Ms. Donato that it 

would not be advisable to make a decision on the application this evening.  This is an 

amended application by virtue of the plan trying to avoid the prior denial.  He feels that 

they should be allowed to go forward, but the board clearly would not render a decision 

this evening since the objectors, assuming the audience members are here to object, 

would have an opportunity to study the plan and listen to the testimony. 

 

Ms. Donato said that she doesn’t disagree with Mr. San Filippo on 10B, but 10C is your 

dilemma, you want to get out of the doctrine of res judicata, this isn’t a clarifying 

amendment, this is of a substantial nature because it must be substantial nature to avoid 

res judicata.   

 

Mr. Collins said that the public was noticed for 2 equal sized lots both non- conforming.  

He asked if more residents would come out if on Corn Lane if they knew the lot on their 

side of the street was going to be significantly non-conforming then what they previously 

thought.  He feels that it is a notice issue for the public.  Mr. San Filippo feels that fewer 

people would have come out if they found out that it is one conforming lot and one non-

conforming lot. 

 

Ms. Waterbury said in order to make a decision she would like to have the ability to 

review the plan and to see the prior resolution and to consider the findings of fact and the 

letter from the Engineer which reflected the plan that was before us.  The resolution 

would outline what action was taken and why that action was taken.  Ms. Waterbury said 

that she would be inclined to carry the application in order to get the needed information 

so she can see how it reflects to the Ordinance in order to hear the application the best to 

her ability. 

 

Mr. Betesh asked who raised the defense of Res Judicata?  Ms. Donato said that it was 

identified by Mr. Cranmer, when reviewing the application he discovered that there was a 

prior application.  The board is actually precluded from hearing an application where res 

judicata applies.  Mr. Betesh asked, if the application that is before us was different as 

proposed then res judicata is no longer a defense, is that correct?  Ms. Donato said that is 

correct, there would no longer be a “bar” to hear the application. 

 

Mr. Betesh said that is not the issue tonight, the issue for tonight is the notice and the 

ability to present a plan that is different than the plan that was filed more than 10 days 

ago.  Ms. Donato said her concern is that the plan is dated July 8, 2015 and was not on 

file 10 days in advance, and because the “amended plan” is intended to release the “bar” 

of res judicata gives it a heightened sensitivity.  If she had known that the plan was not on 

file, she would have advised that the board should not move forward.  Mr. Burden asked 

if any residents have seen this plan?  Ms. Donato said that she didn’t know, they have 

been sent notice of 2 undersized lots, but the notice provided indicated that the variances 



PLANNING BOARD  July 15, 2015  

MEETING MINUTES page 13 of 15    BOROUGH OF SHREWSBURY 

 

could be amended.  Ordinarily she wouldn’t be bothered by that, but the fact that the very 

plan that relieves them of the “bar” of res judicata was not on file 10 days in advance, 

coupled with our Ordinance that requires 10 day filing time in advance that is her 

concern. 

 

Mr. San Filippo said that it is not unusual for an applicant in response to the Borough 

Engineer’s review letter to come in with a modified plan to address those concerns at the 

hearing, it happens all the time.  Ms. Donato said that is correct.  Mr. San Filippo said 

that is what he was hoping to do tonight, since you were addressing the prior denial and 

looking to substantiate a substantial difference between what the concept plan shows, 1 

lot fully conforming and 1 undersized lot, as compared to 2 undersized lots.   

 

Ms. Donato said that is what distinguishes this plan from those that are amended in the 

course of an ordinary application, as per Mr. Cranmer’s requests and they return with a 

revised plan, it is not to get out of the bar of res judicata.  If it is a substantial amendment 

in the layout of improvements the board can conclude that it is a “new application”, dove 

tail that to the res judicata requirement, you are submitting a substantial application to get 

out of the res judicata, by definition to get out of res judicata.  The more conservation 

approach is to say that the board shouldn’t hear this application, because the people in the 

audience may never have seen this plan.  Mr. Collins said or the residents who may have 

a different opinion. 

 

Mr. San Filippo stated that they will submit an amended plan in conformance with what 

they were planning to submit tonight, they will not amend the application other than to 

indicate they do not need the variance relief that they thought they did, and they will do it 

by letter amendment to the application, they are now looking to have 1 conforming lot 

and 1 non-conforming lot as compared to 2 under sized non-conforming lots. 

 

Ms. Donato said based upon the comments of the board she feels that it would be 

advisable to re notice.  The board chair did indicate that there may have been someone in 

the audience who thought that they were entitled to notice and did not receive notice?  

Ms. Waterbury advised that she indicated that Ms. Donato would check the notice to the 

approved Tax Assessor’s List.  Ms. Donato said that in New Jersey the applicant requests 

a certified list of property owners from the Tax Office and they have the right to rely on 

that list, she whoever that was to come to her after the meeting and she will check the list. 

 

Mr. San Filippo asked to be relieved of the obligation to re-notice, he indicated that the 

people who received the notice are present.  We all know that the 200’ people talk to the 

300’ people who talk to the 400’ people.  Ms. Donato did not agree with Mr. San Filippo.  

Mr. San Filippo said that it is not unusual that an amended plan would be filed and people 

would know that there would be an announcement tonight that there is a carry date, and if 

they are concerned about this application they would come back, go look at the plan on 

file.  Ms. Donato said based on the comments of the board members and the concern that 

someone who may feel less effected by the equally divided undersized lots vs the one 

who might feel more effective by the smaller lot.  There seems to be a concern on the part 

of board members that they don’t want to make the assumption, and when it’s a notice 
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question the risk is on you.  It’s better to spend a couple of hundred dollars and renotice, 

especially in this circumstance. 

 

Mr. McDonald asked if the notice will specifically state the lot differentials or is it going 

to say that there is going to be an adjustment to the existing lot?  Ms. Donato said that the 

notice is going to be different, because the existing notice says that they are creating 2 

undersized lots of equal size, now they are creating 2 lots one of which conforms and one 

does not.  Ms. Donato said that she has spoken to Mr. San Filippo that it may fit in with 

the omnibus clause, which states that any amendments or revisions could be included, but 

the board has concerns and the board accepts the service, she can only make a 

recommendation, the decision is not binding.  Some of the board’s comments should be 

taken under advisement and they should re-notice, and make sure that this plan is on file 

for review. 

 

Engineer Review letter dated 7/14/2015  

Completeness Review: 

Submission Waivers: 

D3:  Fresh Water Wetlands L.O.I. 

D7:  Public Utilities re: utilities are available at the site 

Ms. Waterbury stated that the board has the right to request to the information if needed. 

 

Mr. Freud, Dynamic Engineering, testified that he reviewed the wetlands situation on the 

property.  He did a site inspection and observed that there is no evidence of wetlands on 

the property, the nearest wetlands are located below the south loop of Williamsburg Dr., 

which is 400’ away with residential development.   

 

Ms. Waterbury referred to the drainage ditch or swale, she asked if there are any wetlands 

within the ditches?  Mr. Freud said that a drainage ditch is not classified as a wetlands 

having a buffer, therefore would not be any impact, and it is on the opposite of the road.  

It is his opinion that there are no wetlands on the property to impact the development of 

the property. 

 

Ms. Waterbury said from a submission standpoint it would not be uncommon, if it was 

required, to make a condition of approval if one were granted for the subdivision for 

outside agencies.  She is comfortable that there is enough protection along the line, she 

could vote for the waiver at this time. 

 

Mr. Cranmer said that he concurs with the information provided by the applicant. 

 

Mr. San Filippo indicated that there clearly there is utilities off Williamsburg Drive and 

Corn Lane, homes are serviced by the utilities and the waiver would be appropriate. 
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A motion was made by Mr. Burden, seconded by Mr. Moran to carry the application and 

to deem the application of M/M F Moore complete and to grant the 2 design waivers with 

the condition that they can be requested at a later date. 

Roll Call: 

Affirmative: Waterbury, Burden, Collins, Teller, Carroll, Eddy, Moran, Betesh, 

McDonald 

Negative: None 

 

Mr. San Filippo requested that the application be carried subject to the submission of the 

   revised 10 days before and notice be provided by mailing a publication, so the people in 

the audience have some understanding as to when this matter will be held.    

 Ms. Waterbury asked if you are offering that if we carry you would also notice and have 

the revised plans and the prior resolution on file 10 days before the meeting?  Mr. San 

Filippo said yes. 

 

A motion was made by Mr. Teller, seconded by Mr. Moran to carry the application of 

M/M F Moore, to the August 19, 2015 meeting, and that the board has not taken 

jurisdiction yet since the board has to deal with the res judicata, with a date announced 

tonight, a notice will be sent to property owners within 200’ and plans & prior resolution 

to be on file 10 days prior.  

Roll Call: 

Affirmative: Waterbury, Burden, Collins, Teller, Carroll, Eddy, Moran, Betesh, 

McDonald  

Negative: None 

 

Ms. Waterbury announced that the application of M/M F Moore will be carried to the 

August 19, 2015 meeting @ 7:30 pm, only the residents who are within 200’ will be 

noticed.   

 

Mr. Cranmer advised that his review letter is based on the new plan that he received on 

July 9, 2015, and his letter was based on that drawing. 

 

Ms. Waterbury announced that if anyone from the public the plans, review letter and 

supporting documents will be available for review 10 days before the August 19, 2015 

meeting. 

 

Ms. Martinelly returned to board 9:47 pm… 

 

A motion was made by Mr. Moran, seconded by Mr. Mr. Burden to adjourn the meeting 

@ 9:50 pm.  All approved. 

 

 

 

 


