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Meeting called to order by Chairman Waterbury @ 7:30 pm 

 

All saluted the flag & the Presiding Officers Statement was read. 

 

Roll Call: 

Present:       Waterbury, Burden, Derasadourian, Collins, Teller, Carroll, Eddy, Moran,                         

         Betesh, McDonald 

        Attorney:  Donato 

         Engineer:  Cranmer 

Absent:       Martinelly 

 

 

Minutes: 

 

A motion was made by Mr. Carroll, seconded by Mr. Teller to approve the minutes of the 

February 19, 2014 meeting minutes as submitted.  All approved.   

Abstain: Burden, Moran 

 

Correspondence:  none 

 

 

PB Business: 

Contract & Resolution for Ms. Donato 4/16/2014 Adoption 

 

Mr. Collins asked if Mr. Cranmer has a cap and how is he paid?  It was explained to him 

that Mr. Cranmer’s fees are funded through escrow which is posted by the applicant. 

 

Resolution & Contract Engineer/Planner: 

A motion was made by Mr. Teller, seconded by Mr. Moran to approve the Contract as 

presented for Cranmer Engineering for 2014 & adopt the resolution. 

Roll Call: 

Affirmative: Waterbury, Collins, Teller, Carroll, Moran, Betesh, McDonald 

Negative: None 

Abstain: Burden, Eddy 

 

A motion was made by Mr. Burden, seconded by Mr. Moran to open the meeting to the 

public for any items not on tonight’s agenda.  All approved. 

 

Mr. Buonaguro, resident of Enclave appeared on behalf of himself, his wife, and other 

residents of the Enclave.  They have concerns with the proposed 4’ vinyl post and rail 

that is proposed behind his home in The Enclave, which they feel will have an adverse 

effect on their homes.  This was a required as part of the original site plan that this 

continuous fence be installed along the rear lot lots of Lots: 3-19 which are adjacent to 

Parkers Creek Conservation Easement.  This was a requirement when Toll Bros took over 

the property in 2012, which was approved in 2004.  The residents just found out this 
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week that the fence is required, and they were advised that it is a D.E.P. Regulation 

required the fence in order to keep “mowers” out of the easement, which will be located 

along the lot lines and not along the boundary of the Conservation Easement.  He advised 

that the construction of the fence along the lots from lots 3-19 is not only not required by 

the D.E.P. but is inconsistent.  He also stated that the fence contradicts the approved 

Declaration of Covenants for the Enclave in 2 respects….. 

 

Ms. Waterbury advised that if the homeowners are looking for the board to make a 

change to the site plan which shows the fence, there is a process for that.  Mr. Buonaguro 

said that they are not looking for any action.  Ms. Waterbury asked Ms. Donato that if 

this was to come before the board would getting all of this information could that “taint” 

the board.  

 

Ms. Donato stated that the board is getting too much information.  She asked  

Mr. Buonaguro if he has a question that he would like to ask the board.  If this becomes 

an application ….  Mr. Buonaguro said that he doesn’t know yet, they have not sat down 

with Toll Bros yet, since this fence is not in place yet. 

 

Ms. Donato asked Mr. Buonaguro to a brief idea as to what he is going to do, and the 

board will try to give him guidance that he needs.  Ms. Waterbury doesn’t want to 

jeopardize the process and a finding that they make could be overturned.  Mr. Buonaguro 

wanted to continue with some general principals.   

 

Mr. Buonaguro feels that the fence is illegal and the fence will have an adverse effect on 

the wild visuals by a 4’ plastic continuous fence.  The fence will have a substantial 

negative affect their ability to visually and physically enjoy the amenities of the 

community. 

 

Ms. Donato agreed with the Chairman and he has a strong position and the best thing to 

do is to just say that they “agree with the fence” and what is the next step?   

 

Mr. Buonaguro said that they have met with Mr. Cranmer and they will try and work with 

Toll Bros to file an amendment to amend the site and then come back to the board with a 

proposal that all can agree with. 

 

Ms. Waterbury also advised that the board has to find out why the board took this action 

that they did.  If they are looking to move forward with this that information would be 

important.  Mr. Buonaguro agreed. 

 

Ms. Waterbury explained that a formal amended site plan needs to be brought to the 

Planning Board and because there is a Homeowners Association it would come from that 

group, and predominantly still Toll Bros.  The application would be heard when it is 

deemed complete. 
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Dr. Alan Silver, 192 Campbell Court, Lot: 16, he advised the board that there is a resident 

on Blades Run Drive who has some debris being stored, he advised that he did approach 

the owner and asked………  Ms. Waterbury said that this is an enforcement issue and the 

Planning Board has no jurisdiction he must go the Code Enforcement Officer.  Dr. Silver 

said that he has tried to contact him but has not heard from him.   

Ms. Waterbury said that he will be contacted for a follow up. 

 

 

A motion was made by Mr. Betesh, seconded by Mr. Carroll to close the meeting to the 

public. All approved. 

 

Mr. Betesh arrived @ 7:38 pm - no testimony was missed on any applications 

Ms. Derasadourian arrived 7:52 pm. No testimony was missed on any applications 

 

Unfinished Business:     

 

M/M P. Borriello     Continuation of public hearing 

Bl:  60, Lot: 2.02 

 

Ms. Donato stated that the application was carried from last month, she has reviewed 

service and it is in order and the board has jurisdiction. 

 

Mr. Eric Wasserfall, Esq represented the applicants. 

 

Mr. Wasserfall explained that his application is for an in-ground pool constructed on the 

Sycamore Ave side of the Borriello’s home which fronts on Elm Lane.  There is a Deed 

Restriction which is in place that prohibits structures on the Sycamore Ave side.  The 

property has 2 front yard, the true front yard where they enter the home and they also 

“front” Sycamore Ave which is the rear of their home.  The resolution prohibits 

structures and a pool is a structure.  They requested a variance to locate the pool in the 

front yard from the Zoning Board, and it was determined that the pool can be easily 

hidden from view with the proper plans which have been submitted, which would allow 

for that.  He feels that one of the reasons why we carried from January 14, 2014 meeting 

was to properly notice in order to give the public notice of exactly what was being 

requested.  They agreed to re-notice for concerns of the public and showing 

dissatisfaction of the notice.  They did do a notice and they did reference the Deed 

Restriction and what they were planning to put in place.  He feels that it was a procedural 

issue and did not put the matter to a vote.  He asked if board members had any concerns, 

they are open to discuss, but they are prepared to put this to a vote. 

 

Mr. Betesh felt that there was another issue, they were trying to determine the intent of 

the Deed Restriction, which was followed by the review and retrieval of the meeting 

minutes which lead to the Deed Restriction. 

 

 

 



PLANNING BOARD  March 19, 2014  

MEETING MINUTES page 4 of 25    BOROUGH OF SHREWSBURY 

 

 

Mr. Wasserfall indicated that he did look at the minutes from 1990 and they did not 

reveal any great deal of specificity that they were aiming at a pool, much of what was 

trying to be prevented at the time by members of the public was traffic coming in off of 

Sycamore Ave.  He doesn’t know if there was ever direct access to those homes that may 

have fronted Sycamore Ave.  This subdivision was a single piece of property which split 

into 3 lots.  The traffic that would have come in from Sycamore Ave from 3 lots was 

alleviated by making sure that these homes fronted Elm Lane and all of the ingress/egress 

would come off of Elm Lane, other than on foot or by hoping the hedge and running 

through the backyards there is no way to drive a vehicle from Sycamore.  The hedgerow 

that is in place right now on Sycamore Ave, sidewalk, fencing and other landscaping will 

surround the pool that is proposed.  They will not be constructing a pool house, no 

additions of any kind, nothing above grade other than the fence that would surround the 

pool that will not be seen. 

 

Mr. Collins said that is his reading of the minutes, other than optics of how it looks, there 

will be a thick row of landscaping, so it cannot be seen. 

 

Mr. Betesh said the minutes that he reviewed and he was here when this happened there 

was an issue of traffic at that time.  There was a circular driveway with 2 curb cuts, and it 

has been reversed.  All of the minutes seem to be a substantial assumption that the fronts 

of the properties were going to remain Sycamore Ave, and the backs would be a 

supplemental front, but the main front of the property would remain Sycamore Ave.  All 

of the minutes refer to a possible pool in the backyard meaning on Elm, not on Sycamore. 

 

Ms. Derasadourian said that she read the same thing, it states that the front of the house 

has to face Sycamore.  Unfortunately, their house was not built that way, and that’s what 

she finds to be problematic, the front of their house is on Elm.  Even though the Deed 

said the front of the house should face Sycamore, and obviously they did not build the 

house….. that is where she sees a lot of the problem coming from.  If the front was on 

Sycamore and the pool was built on Elm we wouldn’t have all of this this.  Because 

things weren’t followed in 1990…..  Mr. Wasserfall said that conceptually that is why we 

are back here due to notices, which this is the 3
rd

 time the applicant noticed.  Mr. 

Wasserfall said that no one came to either of the noticed hearings (Zoning Board or 

Planning Board).  Mr. Wasserfall said that the neighbors were concerned that they were 

going to put the pool on Elm?   
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Ms. Donato referred to page 4 paragraph #9 (Resolution dated 4/20/1990) questioned the 

lot numbers as to Lot: 2 & 2.02.  Mr. Betesh said that the minutes are clear that the front 

of the house should be Sycamore Ave and not the rear and the minutes of 3/28/1990 page 

15, this discussion presumes that Sycamore Ave will be the front, and it discusses “a 

conceptual application”, Ms. Waterbury said that the conceptual hearing is non bidding, 

it’s not a public hearing.  Mr. Betesh referred to page 15 (resolution 3/28/1990) “subject 

to the various Deed Restriction we have discussed.  Sycamore Ave will be considered a 

front yard, the driveway will be out onto Elm Lane”.  He understands that the property is 

built double faced and over the years Elm has the defacto front of the property because 

that is where the neighborhood is.  The boards job is preserve the look and feel of 

Shrewsbury, and Sycamore Ave being one of the main thoroughfare in town.  He knows 

there is a concern about putting pools on Sycamore Ave because of what it would look 

like, and he understands the point of putting in a buffer and that is where he sees the 

issue. 

 

Mr. Wasserfall that they appreciate that they care about what it is going to potentially 

change the character which has been there, and it is not going to change, preservation 

exist. 

 

Ms. Waterbury explained that the type of privet hedge that is there allows site through, 

she would like to see what conditions exist that are different than what was considered at 

the time to see what things carried and what are different and to allow the pool in the 

front yard.   

 

Ms. Derasadourian asked if the board took a straw to indicate that they didn’t need to rely 

on what happened in 1990.  Ms. Waterbury said as a matter of practice for going through 

the hearing of changing a previous resolution we can’t do it without knowing what was 

happening before, we have to have our reasoning as to why these “things” were put into 

place and why our reasoning would be different due to the conditions that exists now.  

We can’t ignore what happened before but why is it different.  In order for Ms. Donato to 

write a resolution we need to put on the record if you were in favor of approving or 

denying and why if it’s either the same and up hold what was held before or why it’s 

different, so we can have a strong resolution. 

 

Mr. Wasserfall said things are different, other pools were put in throughout the town, and 

tennis courts have gone in, where they were allowed at curb lines that makes it look like a 

tennis club.  Things have changed enough over time to at least reconsider what happened 

then and what the main concerns were at the time, which he still believes is the traffic and 

the ingress and egress which have been done away with. 

 

 

 

 

 

 



PLANNING BOARD  March 19, 2014  

MEETING MINUTES page 6 of 25    BOROUGH OF SHREWSBURY 

 

Mr. Betesh said that the minutes read that the front of the property is Sycamore Ave 

along with traffic issues.  The overall issue, the way he reads the minutes, is what 

something that was allowed go through with specific conditions.  If you purchase a 

property and the property is subject to those restrictions that is the way you purchase, if 

the property is impaired because of the restrictions, which the restrictions could impair 

the cost of the property.   

 

Mr. Collins said that the minutes are not binding. We are dealing with a Deed Restriction 

and whether or not, at this point, in 2014, as to whether or not we are going to do 

something to modify the approval. 

 

Mr. Eddy said that we don’t know whether their vision actually ….inaudible.. in the last 

24 years, they probably envisioned that everyone would have their front yard off Elm and 

the Sycamore Ave front yard never came into play.  Mr. Wasserfall said that is a change 

that Ms. Waterbury pointed out.  Mr. Wasserfall said that this is unique to this lot and 

every lot stands on its own. 

 

Ms. Donato said that the applicant will have to produce the changed circumstances that 

they want the board to consider in order to modify the condition that was imposed by the 

Planning Board in 1990. 

 

Ms. Waterbury referred to the minutes that stated to include a Deed Restriction but it is 

also in the resolution, and we are going to clarify as to whether or not we are going relax 

the condition and amend the subdivision. 

 

Ms. Donato said that the applicant did not apply to this board for the variance, so we can 

continue to rely on the variance which was granted by the Zoning Board of Adjustment. 

 

Ms. Jessica Borriello, 25 Elm Lane, was sworn. 

 

Ms. Donato referred to the resolution which looks like it has been changed they didn’t 

finish changing it (April 20, 1990) she explained that there is a case of Fiera Mosca and it 

involved a case where the board considered an application with a particular 

restriction/condition that was imposed and it was clearly shown in the minutes, never 

showed up in the resolution, and the issue went to court, the Judge looked at the entire 

record and said that it was very clear in the record that this is what the board required and 

therefore we are going to require it, even though the resolution did not state it.  The 

minutes for 1990 do show that the condition was intended to apply to all three 3 lots. 

Ms. Donato stated that she feels the board should proceed from that perspective and yes it 

is in place, and now the applicant has to justify and give the facts so the board can 

consider it. 

 

Mr. Wasserfall stated that his client did not own the property in 1990 and they do not 

know what was there at the time.   
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Ms. Borriello gave the facts as to what circumstances have changed since 1990 that the 

board should consider: 

 The main driveway is in the front of the home, which her address reflects 25 Elm 

Lane, and it defined as the “front” of the home 

 The rear of the home is very private on Sycamore Ave 

 Logical sense would be to have the pool in the rear – front yard 

 Having the pool in the front would be an eyesore to her neighbors 

 No one would see the pool from Elm Lane 

 Their 4 small children would not be safe with the pool next to the driveway 

  The handicapped ramp which was constructed from the previous owner was 

removed, it was completely overgrown, they have put thousands of dollars for 

the betterment of Shrewsbury 

 The pool would allow them to spend more family time in the rear yard 

 Consider to approve the pool in their rear-front yard 

 They would present a landscaping plan to screen the pool from public view 

 Pool will be tucked in the back of their home, and they will comply with all of the 

setbacks 

 The landscaping will be for all seasons, including some skip laurels which would 

be green all year, which when they decide on the landscaping this would be 

included 

 The landscaping around the patio would it keep private all year  

 

Mr. McDonald stated that with the new landscape design it will look nicer than some 

existing homes along Sycamore Ave.  The landscape architect could give them some 

visual design would be the next step, there are so many options to give good coverage 

year round. 

 

Mr. Betesh asked Ms. Donato what is the board being asked to do?  Ms. Donato 

explained that you are being asked to modify the condition to eliminate the restriction 

prohibiting structures, if the application was approved for the pool and the fence.  The 

restriction itself the case law is at this point the applicant still has to go to Superior Count 

to release the restriction.  This is a modification of the restriction, for this lot only. 

 

Ms. Donato would like to hear testimony on the uniqueness of the property and the other 

properties that have pools fronting Sycamore. 

 

Ms. Borriello stated that there is a pool on the corner of Sycamore and Dorchester Way, 

there is no other pools, but there is a tennis court on Elm Lane which is very visible.  

Ms. Derasadourian feels that it is unique since the restriction states that the home needs to 

front on Sycamore Ave and it doesn’t.  It appears that this is unique to all of the other 

homes in the subdivision.  The house was built not adhering to the restriction. 
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Mr. Betesh asked if there is a restriction in the Deed and the house was built wrong or 

backwards does that give you the ability to remove the restriction because it’s your own 

actions that are causing the conditions.  Mr. McDonald said yes it would, your address is 

the front of your home.  Mr. Betesh said that if the Deed owner of the property does 

something against the restriction and then turns around and says that the pool is ok to be 

in the front.  Ms. Derasadourian said that if the Borriello’s were the original owners, and 

there wasn’t a 25 year lap, she would agree with Mr. Betesh, but the home has changed 

hands.  Mr. Betesh said that the restriction runs with the land, not with owner. 

 

Mr. Wasserfall that when the house was being built somebody had to sign off on it at 

some point.  Mr. Burden said that it was also contingent on closing off the access to 

Sycamore Ave. 

 

Mr. Moran asked Ms. Donato if the Deed Restriction will be removed?  Ms. Donato said 

that it will be modified, you don’t want to totally lift the condition because then they 

could come in and put a garage in the back/front.  The modification would allow the pool 

and fence.  Then they would have to go to Superior Court to have the condition modified. 

 

Mr. Wasserfall stated that they would like to have the “blessing” of the board when they 

go to Superior Court. Ms. Borriello said that they did get the approval from the Zoning 

Board.  Mr. Wasserfall said that they didn’t want to go out to Superior Court only to have 

to return to the Planning Board.  Ms. Donato said that they will have to go through a 

“quiet title” she doesn’t think that with the “blessing of the board” they will run into great 

difficulty.   

 

A motion was made by Ms. Derasadourian, seconded by Mr. Burden to open the meeting 

to the public.  All approved. 

 

There were no comments/questions 

 

A motion was made by Ms. Derasadourian, seconded by Mr. Burden to close the meeting 

to the public.  All approved. 

 

Ms. Waterbury asked Mr. Cranmer if the applicants submitted a plan with landscaping 

for screening Sycamore Ave on a 12 month year round screen so no one would know that 

there is a pool there?  Mr. Cranmer said that he would have his landscape architect 

review it.   Ms. Waterbury asked if she would accept a condition of no sliding or diving 

board or any appendage that would extend no more than 2’ above the pool not including 

the access handles?  Mr. Wasserfall said yes. 

 

Ms. Waterbury said that the original conditions of the subdivision would still have to be 

complied with, dense screening, minimizing appearance. 

 

Mr. Betesh asked what are the changed or different conditions today then in 1990?  
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Ms. Donato stated that there is another house which has a pool.  Ms. Waterbury said that 

the change of the conditions is that this house does not have a physical frontage on 

Sycamore Ave for whatever reasons from 25 years ago.  

 

Ms. Derasadourian asked if the applicant is seeking to modify the resolution or the Deed 

Restriction? Ms. Donato said that it is really both, she explained that the board will be 

modifying the condition in the resolution that imposed the restrictions. 

 

A motion was made by Mr. Carroll, seconded by Mr. Moran to approve the request to 

modify: Condition A of the resolution to be amended to provide, as to Lot: 2.02 only the 

restriction is modified to allow the construction of a pool & fence, as specifically shown 

on the plans approved by the Zoning Board Adjustment subject to the condition that no 

sliding or diving boards or other appendages above coping rails required for access.  

Applicant shall prepare a visual screen plan prepared by a Landscape Architect such as 

skip laurels in addition to a 4 season landscape buffer to provide a visual screen approved 

by the Board Engineer prior to issuance of construction permit.  The applicant shall apply 

to the Superior Court of New Jersey for modification of the restriction.  Landscaping 

must be installed prior to the issuance of the final inspections from the Construction 

Department. 

 

Mr. Betesh feels that putting in screening will mitigate the issue, but his biggest issue is 

that this is Sycamore Ave, a prime street, and even if it is screened, we should try to 

preserve Sycamore Ave as much as we can.  He doesn’t like the idea that there is a pool 

on Dorchester, or tennis courts that are visible, but that doesn’t mean that those make this 

request any better.  Screening will remove some of the negatives and he is sympathetic, 

but it does diminish the value of Sycamore Ave, and this is one of our prime streets in 

town.  For those reasons he would not be in favor of the proposed. 

 

Ms. Waterbury asked if both Mr. Carroll & Mr. Moran accepts the revisions that were 

discussed, both said yes. 

 

Roll Call: 

 

Ms. Waterbury stated that she voted yes because there is a change in …inaudible… in her 

view that what occurred before that makes the lot unique along Sycamore Ave, because 

there was an issue about setting a precedent.  This particular lot does have a home on it 

that appears to have a backyard to it.  She feels that she can see right to the patio but with 

the additional screening, it will be an important and screen the patio as well.    The 

uniqueness and improvements that are proposed with outweigh the detriments of what it 

is, and for that reason she will vote yes. 

 

Affirmative: Waterbury, Burden, Derasadourian, Collins, Teller, Carroll, Eddy, Moran 

Negative: Betesh 

 

Resolution:     4/16/2014…….. 
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471-475 Shrewsbury Ave., LLC:   Continuation of Public Hearing 

Bl: 3, Lot: 10 

 

Mr. Peter Falvo, Esq represented the applicant. 

 

Mr. James Kennedy, Engineer described the changes that were made to the last revision: 

A-5: Site Plan, revised 2/17/14 – 11’ x 17’ color rendition prepared by Kennedy 

Consulting 

 Realigned the Entrance of the northern access aisle 

 Movement of the front door to front Shrewsbury Ave 

 Changed the design of the sign and moved the sign back from Shrewsbury Ave 

giving a clear view of the sidewalk for pedestrian safety 

 Drive through has been modified at the southern end of the site by reducing the 

bypass lane to 12’ giving more green area along Patterson Ave 

 the site has been regarded to enhance the slopes for the paved areas 

 Provided a water quality system on site in accordance with Engineer’s request 

 Roof leaders will collect rain water on site and directing the water to Patterson 

Ave into the proposed drainage improvements along Patterson Ave 

 Lighting has been revised moving 1 light to the landscape area to the south 

 Light shields will be added to the remaining fixtures and a headlight screen along 

Shrewsbury Ave 

 Barrier free accessibility from Shrewsbury Ave into the site and the sidewalk has 

been widened to 5’. 

 Compliance with Mr. Cranmer’s review letter of 3/14/2014 

 

Mr. Collins asked if there will be an ingress/egress door along the side wall of the bank 

where the door was previously proposed?  Mr. Kennedy said no, but there will be 

windows. 

 

Ms. Waterbury asked what are the dimensions of the sidewalks along the buildings? 

Mr. Kennedy said they are providing 5’.2, 5’ to the east, and 6’9” at the main entrance 

where the barrier free portion of the site is, and Advance Auto Parts will be 5’ along the 

Shrewsbury Ave side, 5’ to the north.  The barrier free area provides ample space with 

36” minimum requirement, with the car overhang.  Other areas will be 5’ with a 2’ 

overhang and provides a minimum of 36” of barrier free area. 

 

Mr. Burden asked if the tractor trailer will still block some of the traffic flow, has that 

been reduced or does it still remain?  Mr. Kennedy said that still remains, the cab of the 

truck will still be in front of the driveway access, but there was testimony that due to the 

short time that the truck will be on site there will not be a major impact, cars will be able 

to circulate the site.  There will be a 50’ truck only 1 time a week.  Mr. Kennedy 

explained that the cab would extend only to the stop line which is on the site plan. 
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Ms. Derasadourian asked if the board on board fence will run the entire length of the 

eastern property line?  Mr. Kennedy said yes. 

 

Mr. Cranmer asked about wheel stops along the fence.  Mr. Kennedy said that he doesn’t 

design site with wheel stops unless it’s a non pedestrian area, they are not needed, the 

only other alternative would be a bollard, but he wouldn’t recommend them for a 5’ 

sidewalk, especially with a barrier free area.   

 

Ms. Waterbury asked what is the minimum for sidewalk width?  Mr. Cranmer said that 

we don’t have a minimum sidewalk width, there is a standard for 20’ from the building 

wall to a parking stall, and they are seeking relief from that standard.  They are providing 

6’ sidewalks in some areas of the site, on the side of the bank it will be a 5’ 2” sidewalk, 

if the car hangs over it will obstruct the pedestrian area, as well as landscaping, the 

building wall is tight and they should consider something to keep the cars from 

overhanging the sidewalk.   

 

Mr. Kennedy said he would like to avoid the whole thing.  If it’s only 3 parking spaces 

and they are providing 5’ 2” and they need 6’ for the sidewalk, he feels the bollards are 

going to impact snow and they will be ugly.  They will find 8/10ths of a foot to make the 

sidewalk 6’.  Ms. Waterbury said that they have the same situation on the northern side of 

Advance Auto and the eastern side of the bank.    Mr. Cranmer suggested reducing the 

drive aisle from 25’ to 24’.  Mr. Kennedy agreed that would work, and would allow 

them to increase the northern sidewalks on both buildings.   

 

Mr. Kennedy described the changes to the sign.  The July 30, 2013 site plan shows the 

sign 10’ from Patterson Ave, and it was the type of sign that might block visibility.  They 

proposed to move the sign 13’ back from Shrewsbury Ave and will remain 10’ from 

Patterson Ave, and they changed the type of sign to a pylon sign as shown on the 

architectural plan which allows for viewing under the sign, A-4.  The sign is proposed as 

15’ high with an 8’ clearance under the sign which will allow for pedestrian visibility. 

 

Mr. Kennedy described the screening on the 30’ wide aisle there were no changes along 

the board on board fence.  There will be a series of plantings in the 20’ buffer next to the 

fence which will provide privacy and will soften the light from their site.  He will consult 

with the Shade Tree Commission as well as the neighbors, and they  

 

A motion was made by Ms. Derasadourian, seconded by Mr. Carroll to open the meeting 

to the public for questions.  All approved. 
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Mr. Sal Izzo, Patterson Ave. lives adjacent to the site.  He asked how is the building 

going to be taken down, since there is only 8’ between the building and his property with 

debris and dust. 

 

Mr. Kennedy said that they will have to protect your property during demolition and 

construction.  There will not be access from Mr. Izzo’s property so they will have to 

proceed from Shrewsbury Ave.  The applicant will be in contact with Mr. Izzo on when 

they will starting.  Mr. Izzo would like to be in contact with the landscaping that is 

proposed.   

 

Michelle Izzo, gave her concerns on the debris that will be falling into the yard, and her 

pool, and who will be cleaning up the mess.  Mr. Falvo assured Ms. Izzo that the debris 

will be taken off the site.  Mr. Kennedy feels that the demo will take 2 weeks.  Ms. Izzo 

wants to make sure that the look and feel of Shrewsbury is preserved along Patterson Ave 

and it still remain a neighborhood.  Ms. Izzo also has concerns with the location of the 

proposed driveway in proximity to her driveway.  Are there going to be allowed to make 

left turns out of the site?  Mr. Kennedy said yes, they will make left and right turns out of 

the site. 

 

Mr. Izzo said that making left turns out of the site is going to be …inaudible…   

Mr. Kennedy said that the Traffic Engineer will be testifying but right now lefts will be 

permitted onto Patterson Ave. 

 

Ms. Izzo stated that her other concern from this site is drainage, and where is the water 

going to go, right now her driveway floods.  Mr. Kennedy said that Patterson Ave will be 

entirely repaved with substantial improvements proposed. 

 

Ms. Izzo wants to make sure that when deliveries are made, how late will they be coming 

and she has concerns with her privacy and noise.  Mr. Kennedy explained that the hours 

of delivery will be made during the day, the loading area is parallel to the property line, 

not perpendicular, and the truck would back in along the property line and not toward the 

property line.  She would also like to have a more substantial landscaping that is 

proposed along the eastern property line. 

 

A motion was made by Mr. Eddy, seconded by Moran to close the meeting to the public.  

All approved.   

 

Mr. McDonald asked about the maintenance of the landscaping that is proposed.  Mr. 

Kennedy explained that there will be a 2 year Performance Bond and a 2 year 

Maintenance Bond that will be posted by the applicant, then the Property Maintenance 

Code will cover the site. 
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Mr. Falvo presented 11’ x 17’ - Colored Architectural Rendering of Site Plan, marked 

into evidence as A-6. 

 

Mr. Falvo described the changes that were made: 

 Entrance to the bank moved to Shrewsbury Ave 

 Series of windows will replace the original entrance on the side of the building 

 

Ms. Waterbury is requesting that the Architectural Plan match with the site plan. 

 

Mr. Dan Disario, Traffic Engineer, was sworn and accepted as an expert witness in traffic 

engineering. 

 

Mr. Disario testified that he prepared a Traffic Report in regard to the site plan and the 

traffic that would be generated as a result of this development.  He testified that this 

development is a vast improvement as it relates to access and circulation for this site. 

Currently there is a continuous depressed curb along Patterson Ave, and this proposal 

will have a well-defined driveway along Patterson Ave which will be further away from 

the adjacent property owner than it currently exists. 

 

Mr. Disario stated they are seeking relief for the location of the driveway of over 20’ off 

the adjacent property lines for both the driveway along Shrewsbury Ave and Patterson, 

which he feels is a sufficient set back.  The D.O.T. requires an off set of 12’.  The 20’ 

they are requesting is adequate and require a variance from the Ordinance. 

 

Mr. Disario referred to the parking which he feels is compliant with the Ordinance 

requirement, it is adequate to accommodate future demands.  There will be only 1 

delivery a week for the Advance Auto Parts, they will have a palletized process, and they 

drop the pallet and return the empty pallet.  There is no plans for deliveries for the bank, 

they must be self-contained off the premises at all time.  There will be no adverse impacts 

as it relates to what the applicant is proposing.  Currently the use is a warehouse and there 

is a loading dock adjacent to the property owners, which will eliminate noise for the 

neighbors.   

 

Mr. Disario testified that the proposed driveways will operate adequately.  The exiting 

levels of service will be “C” with a left and right turn out.  Patterson Ave driveway will 

operate with a full access driveway to allow left and right turns out of the site, driveway 

in terms of exiting will operate at a level service “B”.     

 

Mr. Disario explained the level of services for the proposed driveways will operate 

adequately, the engineer requested what the level of services will be for the driveway in 

terms of exiting movements Shrewsbury Ave exiting out will be a level of service 

“C”, full access entering/exiting, left and right turns into and out of the site.  

Similarly on Patterson Ave a full access driveway to allow both left turns and right 

turns in and out of the site, that driveway for the exiting movements will operate at 

a level of service “B”. 
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Mr. Disario explained the level of services.  In terms of qualifying and quantifying traffic 

operations they use the term “level of service” and each grade has a level service arrange 

in delays and the vary and are different for a signalized intersection vs. an unsignalized 

intersection.  Level of services go from a level of service “A” for a favorable operations 

to a level of service “F” which is considered a failure condition.  Mr. Betesh asked if this 

represents how long the queue is and how long it takes you to pass through the 

intersection?  Mr. Disario said correct.  A developed area a level of service D or E is 

common place for an unsignalized driveways and roadways.  In this instance level of 

service C would be for the exiting movements onto Shrewsbury Ave and a level of 

service B for the movements out onto Patterson Ave, very favorable operations.  

Since Shrewsbury Ave is a County road and they will have to get approval from them as 

it relates to the driveway. 

 

Mr. Disario referred to the parking stalls, 9’ X 18’, with a 25’ wide aisle, he has no issue 

with decreasing the aisle to 24’ in order to increase some of the sidewalk against each of 

the buildings.  The 9’ x 18’ with a 24’ two way aisle is in line with the industry standards 

for retail parking. 

 

Mr. Disario stated that the traffic aspect of this proposal is a favorable one especially with 

the existing warehouse use which generates truck traffic, the proposed bank and retail use 

are not high traffic generators. 

 

Ms. Derasadourian asked what would be the maximum number of cars in the parking lot, 

will there be a 100% usage of the parking lot?  Mr. Disario said that you will never see 

this parking lot completely full, maximum would be 80%, with an average, for the auto 

parts store would be an average peak parking demand of 3 parked vehicles for 1,000 sq. 

ft. on an average 21 cars and the bank will be 4 vehicles per 1,000 sq. ft. 

 

Mr. Teller asked if Advance Auto Parts will be doing deliveries in and out of the 

location?  Mr. Disario said he has never heard any testimony from any Advance 

representative that they do deliveries.   

 

Ms. Waterbury asked if there is a site triangle requirement especially for Lot 9?   

Mr. Cranmer explained that he checked Mr. Izzo’s driveway and the site line meets the 

ASHTO Standards.  He will add a site triangle easement on the driveway to prevent 

any type of plantings on the Patterson Ave.  Mr. Disario suggested no plantings 

higher than 30”. 

 

Ms. Donato asked if the parking between the site and Lot 9 would it beneficial to try and 

“bank” those spaces.  Mr. Disario feels that the more parking the better and minimizes 

the circulation, but it is the board’s decision. 
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Ms. Derasadourian suggested that the last 4 spaces were not delineated as parking, and if 

it became problematic for parking the owner could always paint the spaces in later. 

Mr. Disario recommended not to do that, it becomes a non controlled area of pavement.  

He feels that those 13 spaces will not be used since they are the furthest spaces from the 

front doors of both buildings.  Employees will most likely park in these spaces. 

 

Mr. Collins asked what will be the impact of Mr. Izzo pulling out of his driveway?   

Mr. Disario said that the 20’ that is being provided between the two driveways will give a 

clear site line for both properties.   

 

Ms. Donato asked about stacking in the drive through lane, and she asked if all concerns 

were addressed board members said yes. 

 

A motion was made by Mr. Burden, seconded by Ms. Derasadourian to open the meeting 

to the public for questions.  All approved 

 

Mr. Sal Izzo, Patterson Ave owner of Lot: 9, gave his concerns with the speed that cars 

are coming off of Shrewsbury Ave. at, he has concerns for his customers safety with cars 

trying to go east on Patterson Ave.   

 

Mr. Disario feels that the new traffic calming program that will be put in place will help 

his concerns, and the travel speeds will come down.  Mr. Izzo asked if took those 

conditions into account when he did the traffic study?  Mr. Disario said yes he did.  

Mr. Izzo said that the light is going back up the traffic from Shrewsbury Ave past his 

driveway all day long. 

 

Ms. Michele Izzo, Patterson Ave pointed out to the board that T.D. Bank has no left turn 

coming out on their side Patterson Ave.  Did you consider having the drive way right turn 

only, cars can you the Shrewsbury Ave to make a right or left turn out of the site, to 

alleviate accidents?  Mr. Disario said that they have not.  He explained that it would not 

change the traffic along Patterson Ave, cars would come out Shrewsbury Ave, go to the 

light make a left and come down Patterson Ave. Ms. Izzo asked if parking will still be 

allowed to park in front of her father’s business?  Mr. Disario said that there are no plans 

to change that in accordance with this project. 

 

A motion was made by Mr. Betesh, seconded by Ms. Derasadourian to close the meeting 

to the public.  All approved. 
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Ms. Christine Nazzaro Cofone, Planner was sworn and accepted as an expert witness in 

planning. 

 

Ms. Cofone described the site which is currently in the B3 Zone. There are several uses in 

the B3 which were established by a non-conforming situations or use variances.  All of 

the uses that are being proposed in the B3 the bank with drive through are permitted uses 

in the B3 use, they are here tonight to seek bulk variances: 

 Rear yard setback of 44’ where 75’ is required in the rear of the Auto Parts 

building for the jut out of the building only which is contiguous to the residential 

Lot: 9  

 Maximum impervious coverage 77.9% where 65% is allowed, and 95.7% 

currently exists  

Ms. Cofone testified that they are improving what currently exists 

 

Ms. Cofone agreed that this is a vast improvement of circulation and access of what 

currently exists today, and lacks any curb appeal. 

 

Ms. Cofone described the criteria’s of the Land Use Law which substantiates the granting 

of a bulk variance in order to advance the positive criteria is as follows: 

 Criteria I:  creating the desirable and visual environment – which will be achieved 

with the upgrading as to what is on the site today 

 Criteria H:  Free flow of traffic, there will be a substantial upgrading to the access 

& circulation to the site 

 Criteria G:  Provide sufficient space in appropriate locations, this site will be less 

non-conforming with respect to the rear yard set and impervious coverage, the 

front yard setback non conformities will be eliminated for both Shrewsbury Ave 

& Patterson Ave 

 Criteria A: promoting the general welfare, this a is a permitted use in this zone, as 

well as the drive through, which helps to eliminate the non conformities and 

promotes the general welfare 

 Negative Criteria:  There will be no substantial detriment to the Borough’s Zone 

Plan and the public good and the neighboring properties. Read the definition of 

the B3 Zone into the record. 

 Impacts to surrounding properties have been minimized and there will not be any 

impact to the public good if the variances are granted. 

 

Ms. Cofone described the waivers that are being requested: 

 Landscaping can be introduced on to the site and reducing the impervious 

coverage which can be reduced as identified in Mr. Cranmer’s letter with the 

applicant complying with the overall intent of the Borough’s Ordinance with 

regard to Landscape & Lighting.  The “C” variance relief can be granted with the 

advancement of the positive criteria and the negative criteria is satisfied and the 

variance relief can be granted with no substantial detriment to either the public 

good or the Borough’s Zone Plan. 
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A motion was made by Mr. Betesh, seconded by Mr. Teller to open the meeting to the 

public.  All approved. 

 

No comments/questions 

 

A motion was made by Mr. Burden, seconded by Ms. Derasadourian to close the meeting 

to the public.  All approved. 

 

A motion was made by Ms. Derasadourian, seconded by Mr. Betesh to open the meeting 

to the public for comments.  All approved. 

 

No comments/questions 

 

A motion was made by Mr. Burden, seconded by Ms. Derasadourian to close the meeting 

to the public.  All approved.  

 

Mr. Falvo stated that he represented to the board based upon discussions with your 

engineer they are willing to make a contribution for off tract improvements based on the 

use and impact on Patterson Ave.  They received the break down and the amount was 

doubled.  They would like to have time to sit down and analyze it since a 10,000 sq. ft 

addition is going to asked to pay ¼ of the costs of the improvements.  He would ask that 

the board act favorably on the application and also all them the time during the adoption 

of the resolution to meet with the engineers to refine the numbers of the contribution. 

He would like to have the application approved subject to the amount that they will 

contribute. 

 

Mr. Cranmer explained the 2 components of the calculations: 

 Drainage improvements that the applicant requested, design waiver relief from the 

storm water quantity attenuation standards, which means that they are not doing 

any type of storage on site for storm water management.  They requested that the 

Borough extend drainage along Patterson Ave, give them an underground 

connection so they can discharge their water to a storm water inlet.  Those 

improvements amount to $77,406.00 not based on an estimated cost, the number 

is based on bids they received for the project. 

 Contribution to the Patterson Ave Traffic Calming Project itself, the 

improvements that were elemental only to the traffic calming.  We are also 

resurfacing Patterson Ave with some other improvements, these costs were 

excluded from their share, and they have a 12.1% increase in traffic on Patterson 

Ave based on the traffic study, which their share is $57,000.00.  This is the same 

approach he used for the K Hovnanian project. 

 

Ms. Waterbury asked if these amounts could be included into a Developers Agreement to 

reflect the amounts?  Ms. Donato said that could be done.  Ms. Donato said that  

Mr. Cranmer does want the board to see the numbers, which the numbers can be 

incorporated.   Mr. Cranmer said that he does not want to be the negotiator for these 

items. 
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Mr. Falvo explained that they will be installing a manufactured treatment facility on the 

site to catch a lot of the sediment before it goes into the Borough’s system.  Mr. Moran 

said that they are counting on the distribution into Patterson Ave for a lot of the water.  

Mr. Falvo said that is correct, but if you are going to build i.e. 600’ to accommodate them 

you will be another 150’, they should be billed for the 150’ not the whole 750’.   

Mr. Cranmer said that is what they did.  Mr. Moran said that he would not expect the 

resolution until everyone comes to terms with this.    

 

Mr. Moran stated that there are other issues that have to be brought up.  He has asked 

about the environmental issues and he was told that it would be discussed at a later date.  

The drainage is not the only issue.  Mr. Falvo indicated that they said from the beginning 

the environmental issues concerning the property will be determined once the building is 

demolished.  It is the soil under the building where there might be a problem.   

 

Mr. Moran said that we have talked about an N.F.A. and it wasn’t clear if….. 

Mr. Cranmer said that there was not an N.F.A. issued, there was a letter provided to him 

by Mr. Falvo from the 1980’s when the property was purchased prior to Mr. Opper there 

wasn’t a clean-up ….inaudible…. 

 

Mr. Falvo said that once the building is demolished they will take soil borings and if 

there is contamination they are required by law to correct it.  Mr. Moran stated that it 

would also be incorporated in the resolution. 

 

Ms. Waterbury said that she would like to take a poll of the board to see which ways we 

can go, because we are not going to stay here tonight to resolve this issue: 

 The board can take action contingent on the memorialization, but there is a time 

frame once action is taken in order to memorialize the resolution 

 The board takes no action and just carry the application 

 The board could take a vote to deny the application 

 The board carries the application to the next meeting, a poll can be taken to see 

what direction the board is going.  If the vote was in the form of an approval then 

the board could authorize Ms. Donato to prepare a resolution should a vote be 

taken at the next meeting. 

 

Mr. Collins stated that Mr. Cranmer has indicated that he does not want to make that 

decision in negotiating, and he agrees that it is a board decision on what amount should 

be paid for by the application, and the balance will be bore by the Borough.  It is the 

board’s responsibility to ultimately vote on the financial decision.  Certainly, we will 

allow the parties to negotiate and return to the board at the next meeting and do 

everything all at once, to approve or disapprove this project including the amounts to be 

paid by the applicant. 

 

Mr. McDonald feels that the board needs to wait until the figures are in 

Mr. Carroll feels that the board should wait 
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Ms. Derasadourian likes the plan and it’s a huge improvement, she has concerns carrying 

this to the next meeting and then we get back into testimony.  If there is a way to say that 

we approve the plans contingent upon wrapping that piece up.  She feels that the board 

should carry this to the next meeting to deal with that item only, but approve the site plan 

and authorize the attorney to prepare a resolution in favor, in case the board votes in that 

direction.   Mr. Cranmer stated that no time would be lost. 

 

Ms. Donato referred to Mr. Cranmer’s review letter, she asked if all the recommendations 

that he has made are acceptable to the applicant and will make those revisions?  Mr. 

Falvo said that they will comply. 

 

Mr. Burden agrees with Ms. Derasadourian and her comments. 

Mr. Teller agrees with Ms. Derasadourian and her comments. 

 

Mr. Moran said that he has an issue with the preparation of the resolution as long as the 

caveats are included.   

Mr. Eddy agreed. 

Ms. Waterbury agreed 

 

A motion was made by Mr. Betesh, seconded by Ms. Derasadourian to carry the 

application to the April 16, 2014 without further notice and the board authorizes  

Ms. Donato to prepare a resolution in the affirmative for consideration at the 4/16/2014 

meeting, at that time the board will render a decision with regard to the amount of the off 

tract improvements, and if any environmental issues are discovered it will be taken care 

of to the satisfaction of the board engineer & the D.E.P.  

Roll Call: 

Affirmative: Waterbury, Burden, Derasadourian, Collins, Teller, Carroll, Eddy, Moran,   

Betesh 

Negative: None 

 

Resolution 4/16/2014 (vote & discussion of open issues) 

 

 

M/M M Carpiniello:     Amended Subdivision 

11 Heritage Dr     to allow in-ground pool in landscape 

Bl: 38, Lot: 14      buffer area 

 

Ms. Donato announced that she has reviewed service and finds it to be adequate and the 

board has jurisdiction to hear this matter. 

 

Mr. David Cranmer, Planner, was sworn.  Presented the Final Plat, dated 4/12/1993, 

marked as B-1 into evidence. 
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M/M Carpiniello were both sworn. 

 

Ms. Carpiniello presented & described a series of 9 photos, marked as A-1 – A-9 into 

evidence. 

 

 Ms. Carpiniello described the Grading Plan, for the proposed in-ground pool.                       

 

Ms. Waterbury indicated that part of the pool is in the limit of the Landscape Easement 

marked by a dotted line on the plan.   

 

Mr. Collins asked for the history on this application.  Ms. Carpiniello advised that her 

Zoning Application was denied due to the location of the pool in the Landscape Buffer 

Easement.  They originally applied to the Zoning Board and she was advised that this 

should go before the Planning Board. 

 

Ms. Carpiniello presented a letter from the Heritage Greens Homeowners’ Association 

Inc. dated March 3, 2013, advising their approval of the pool. 

 

Mr. Collins asked if the other 2 pools that are shown in her exhibit were subject to the 

same restrictions in the Landscape Buffer?  Ms. Carpiniello said no, the approval from 

1998 was granted a Zoning Permit, and the other home was issued a variance since they 

were encroaching the buffer. 

 

Ms. Donato asked if the buffer area is a common area of the association?  Mr. Cranmer 

said that is his interpretation.  Does the Association have to be a co-applicant?  Mr. 

Cranmer said that it is part of the common elements of the community as defined by the 

formation of the….inaudible.  Ms. Donato said that they must be a co-applicant.   

Mr. Cranmer feels that the law states if they properly noticed and provided a letter of 

consent for filing, then that should suffice.  Ms. Donato asked if they have a letter, she 

hasn’t seen the application.  The letter of consent was given to Ms. Donato.  

 

Mr. Collins asked would Ms. Donato prefer that the Association be a co-applicant?    

Ms. Donato said that the letter is not as clear as it should be.   

 

Mr. Burden said that the 2 previous applicant’s that were granted pools in the buffer did 

not have to come before the board.  Ms. Carpiniello said that they are at 21 Heritage and 

7 Heritage Drive, and they are within the buffer, their pool would be the least amount that 

would be intruding into the buffer. 

 

Ms. Derasadourian asked what is the buffer for?  Ms. Waterbury explained it is probably 

to buffer the residential area from the railroad tracks, and in order for the town not to be 

responsible for the maintenance they put it in the name of Home Owner Association. 

 

 

 



PLANNING BOARD  March 19, 2014  

MEETING MINUTES page 21 of 25    BOROUGH OF SHREWSBURY 

 

Mr. Cranmer stated that the survey that was submitted indicates a 30’ buffer easement but 

the Final Plat indicates a 30’ Landscape Buffer, it does not refer to an easement.  He was 

able to retrieve a Deed from the County Clerk’s Office and there was not encumbrance 

for an Easement on the back of the property. 

 

Mr. Cranmer stated that he has the formation documents of the H,O.A. and the common 

elements shown on a schematic drawing is the buffer along the railroad, he feels that the 

landscape buffer is part of the common elements that is owned by all of the members of 

the Association.   

 

Ms. Donato said that this is a Homeowners Association.  She asked, who is the 30’ buffer 

assessed to?  Mr. Cranmer said he presumes it’s the individual lot owners, because it’s 

not an easement and it’s not a separate lot number.  They are fee simple lots, there is not 

Title encumbrance.  

 

Mr. Betesh said that they are fee simple lots, no restrictions in the Deeds?  Mr. Cranmer 

said that each lot is compelled to be part of the H.O.A., the formation documents have 

named certain rights to the H.O.A. and to the individual owners.  The maintenance of the 

common areas is one of those obligations.  The maintenance fees that the owners pay go 

to the upkeep of the common elements i.e. fences that was just replaced by the H.O.A. 

The plantings in the buffer areas, he knows one or two of the lots the plantings are gone.  

But the H.O.A. just replaced trees along Heritage Drive. 

 

Mr. Cranmer said that he has the Deeds of Easements for all of the site triangle 

easements, the drainage easements, sanitary sewer easements, there is no deed of 

easement for the landscape buffer.  There is no easement, it is a buffer. 

 

Mr. Eddy asked if it’s not an easement what is it?  Mr. Cranmer said it’s a buffer.  During 

the last application, a question asked by the board “what happens to the landscaping, can 

anyone just take it down after it’s been required”, and the answer is no.  We have 

Ordinances, site maintenances standards that say if it’s required by the Board they would 

have to be maintained in perpetuity.  That is why the applicants are here tonight, they are 

seeking an amendment to the subdivision approval to allow them to infringe into the 

“buffer area” for a pool.  There have been 2 pools that were constructed without the 

consent, however, he cannot speak for how that happened.  He reviewed this and his 

opinion was that it needs the board input.   

 

Mr. Collins asked if the buffer is there for the benefit of the homeowner?  Mr. Betesh 

asked if it is a zoning restriction?  Mr. Cranmer said no, it was a condition of the 

subdivision approval.   

 

Ms. Donato feels that the resolution that given to her by Mr. Cranmer, has a Declaration 

of Covenants and Restrictions along the Little Silver Creek side of the development. 
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Ms. Derasadourian stated that the H.O.A. has given the applicant an approval for the 

pool, is this an issue for the board.  Mr. Cranmer said that is the board’s decision.   

Ms. Waterbury said that it would be a bigger issue if the pool was in an easement, but it 

isn’t.    Mr. Cranmer is providing a copy of the final resolution to Ms. Donato. 

 

Mr. Waterbury asked Ms. Carpiniello to describe the pool and the pool area.   

 

Mr. Carpiniello described the proposed pool and the small area in the rear will be a sun 

deck or a shallow area of water.  There will be a concrete patio around the pool.  They are 

proposing a small 6” retaining wall around the pool, due to the slope of the land.   

 

Ms. Waterbury asked will the retaining wall minimize the grading going into the 

landscape buffer.  Mr. Carpiniello said no, it’s more visual.  Ms. Carpiniello said that 

they are not touching the trees that line the back property line.  They are going about 7’ 

into the buffer area.  Ms. Waterbury said that she scaled the pool to be about 12’ into the 

buffer.  Mr. Cranmer said that to the closest point to retaining wall will be 15’, closest 

point to the edge of the pool will be 20’ to the property line.  

 

Ms. Waterbury point out that the grading will lowering the elevation by 1’ and they will 

have to reset the fence.  Mr. Carpiniello said that the grading is not getting close to the 

fence.  Mr. Cranmer said that there is an existing elevation along the fence line of 101.6 

and a proposed elevation at the same location of 100.0, the earth will be lowered by 1 ½ 

and they will have to lower the fence.  Mr. Carpiniello said that is not the way they 

designed it.   Ms. Waterbury said that they will not have a buffer left. 

 

Ms. Donato said that the Document of the Declaration of Covenants & Restrictions, is a 

serious document as it was in the prior application.  Ms. Donato feels that the applicants 

are going to have to go to Superior Court to have this modified, because there are specific 

obligations.  She hasn’t seen it until this evening, but there are specific obligations and 

once you record something in the Clerk’s Office the Declaration of Covenants & 

Restrictions is something that binds the whole community, and one person cannot change 

it.  There will have to be a similar type of action in Superior Court to modify the 

Declaration of Covenants & Restrictions, in her opinion. 

 

Ms. Carpiniello asked if they are going to have to apply for the whole site plan or 

development?  Ms. Donato said no, the recorded document identifies this as a common 

area and it also has certain obligations.  The Association has the affirmative obligation to 

maintain that area, to keep it up etc..  Ms. Carpiniello said that they don’t.  Ms. Donato 

said if they don’t they are violating their own Declaration of Covenants and Restrictions.  

If you want to specifically modify it, which you are proposing to do, by relieving the 

Association of certain responsibilities, she doesn’t think that this board has that authority. 

Once the restrictions are placed you cannot decide laterally that you are going to change 

them.   

 

Mr. Carpiniello said that this has been done twice before on our street.  Ms. Donato said 

that she doesn’t know anything about them, they did not come before this board.  
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Mr. Eddy asked where does it state that the applicant’s cannot build a pool in that buffer?  

Ms. Donato said that she is not prepared for her to answer what that document states.  

She read that the common areas provision that they have an obligation to main it as an 

Association.   

 

Ms. Donato explained on the topic of a Homeowners Associations relieving itself of 

common areas has been a matter of considerable controversies in many communities, 

because the H.O.A. doesn’t want to have the responsibility of maintaining the common 

areas that the board said that they had to maintain.   

 

Ms. Derasadourian said that the last application, the issue was that someone could come 

along later and object to the pool and there was a timing issue.  Ms. Donato said it had to 

do with the notice at that time.  Ms. Derasadourian asked if they received a yes vote on 

the structure then other people could look for a yes as well.  Is that the same argument 

here?  Ms. Donato said in the previous application (Borriello) they had some issues with 

the jurisdictional question, and she urged that they bring the jurisdiction here to get the 

entire question resolved, so you wouldn’t have the question of jurisdiction lack, they left 

it the way it was, they amended the sub division, but they left the variance stay with the 

Zoning Board, that is a risk they decided to take.  That could exist here, she doesn’t 

know, this is not a variance case, this is a case involving a pure resolution involving a 

condition of approval set forth in the documents created by the subdivision.  There are 

different issues here that don’t apply. 

 

Ms. Derasadourian asked if they were to receive approvals, if for some reason, a yes 

would grant the approval and next year there was an issue with H.O.A. and they want to 

maintain the 31’ is that the only potential pitfall that would be between the applicant and 

the H.O.A., which they already have a letter granting approval. 

 

 Ms. Donato said that the H.O.A. has a benefit by not having to take care of this piece of 

property.  The applicants are here advising that there are 2 other homes who have 

violated the 30’ rear yard buffer.  You can only anticipate that anyone who wants to 

violate are going to come forth with same arguments.  This application is considerably 

different than the Borriello’s because of the way it came about and triggered zoning 

issues, this is not a variance case, but they still have a Declaration of Covenants and 

Restrictions, and it will have to be dealt with in Superior Court. 

 

Ms. Donato feels that we are rushing through this so the applicants can have a pool this 

summer, if they have to go to Superior Court and we are rushing through this, she said 

that she cannot give you a responsible decision about the documents are about. 

 

Mr. Collins asked if the board has to give them a “clean record” to take to Superior 

Court?  Ms. Donato feels that they should.   

 

 

 



PLANNING BOARD  March 19, 2014  

MEETING MINUTES page 24 of 25    BOROUGH OF SHREWSBURY 

 

Ms. Donato explained that a Declaration of Covenants and Restrictions are arrived at in 

order to satisfy the approving authority i.e. Planning Board that they have properly 

planned this development.  The plan was presented with the 30’ buffer and the board 

agreed that it was good and they did want the homes to have a buffer between the railroad 

and the rear properties.   Once that happens it benefits the public interest, then it becomes 

incorporated into the Declaration of Covenants & Restrictions, which is what happened.  

It becomes a binding legal document that cannot be changed until you go to Superior 

Court to change it. 

 

Mr. Burden asked, what would be the consequences if they reconfigure the location of the 

pool and took it out of the buffer?  Ms. Donato said then they wouldn’t be here.  

Mr. Burden asked, then they might have their pool for the summer and they would not 

have the expenses of Superior Court.  Ms. Donato said correct. 

 

Mr. Betesh asked who would be the interested parties if they go to Superior Court?   

Ms. Donato said that they would have to go with the Homeowners Association, but she 

has had experience with H.O.A. releasing themselves of common property because it’s an 

expense and they don’t want to be bothered.   

 

Mr. Moran asked the applicants if they could redesign the pool?  Mr. Carpiniello said that 

they thought they could use their property the way they want.  Mr. Burden indicated that 

if they take the “bubble off” you would be out. 

 

Mr. Eddy asked if there is a chance that in the documents there is a chance that we could 

give them the ability to do this or are you 99% sure that…… Ms. Donato said that it is 

unlikely that there is any light at the end of the tunnel.   Mr. Moran said that it is in the 

covenants and we cannot get away with that.  Ms. Donato said that is the problem. 

 

Mr. Carpiniello asked if the 30’ buffer belongs to him?  Ms. Waterbury said yes, it 

belongs to you but because of the subdivision and the condition of the landscape buffer 

restriction on it.  Ms. Waterbury said that since Ms. Donato has not had a chance to 

review the documents, but she knows what is going to be in the document, she only has a 

sense of what is going to be there, and cannot advise us thoroughly exactly on the 

document.   

 

Ms. Waterbury suggested that the matter be carried to next month so Ms. Donato has 

time to look at the document and it may turn out on what she just said and that’s what 

needs to be done, a lot has changed since 2003 law wise, land use is constantly changing, 

new court cases can define as to how things are handled today. 

 

Ms. Waterbury advised that if your application is denied you would then have to make a 

substantial change in order for the board to hear the matter again, you can consider 

withdrawing the application so no determination made, but you have to make that 

decision.  
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Ms. Waterbury indicated that there was no one in the audience for comments/questions. 

 

A motion was made by Mr. Betesh, seconded by Mr. Collins to carry the application of 

M/M Carpiniello to the April 16, 2014 without further notice. 

Roll Call: 

Affirmative: Waterbury, Burden, Derasadourian, Collins, Teller, Carroll, Eddy, Moran, 

Betesh 

Negative: None 

 

 

A motion was made by Ms. Derasadourian, seconded by Mr. Teller to adjourn the 

meeting @ 11:20 pm.  All approved. 

 

 

 

 

 

 

 

  

 

 

 

 

  

 

 

 

 

 

 

 

 

 

 

 


