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Meeting called to order by Chairman Waterbury @ 7:30 pm                                                                                              

 

All saluted the flag & the Presiding Officers Statement was read. 

 

Roll Call: 

Present:       Waterbury, Martinelly, Derasadourian, Collins, Carroll, Moran 

        Attorney:    Donato 

         Engineer:   Cranmer 

Absent:        Burden, Teller, Eddy, Betesh, McDonald 

 

Minutes: 

 

A motion was made by Mr. Carroll, seconded by Mr. Collins to approve the minutes of 

the July 16, 2014 meeting minutes as submitted.  All approved.   

 

Correspondence: none 

 

PB Business:  

 

Combination application for the Planning/Zoning Board will be placed on the 9/17/2014 

meeting for further discussion. 

A motion was made by Mr. Moran, seconded by Ms. Martinelly to carry the new 

combined application for Planning & Zoning Boards to the September 17, 2014.  All 

approved. 

 

A motion was made by Mr. Carroll, seconded by Ms. Martinelly to open the meeting to 

the public for any items not on tonight’s agenda.  All approved. 

 

No comments/questions 

 

A motion was made by Mr. Carroll, seconded by Mr. Collins to close the meeting to the 

public. All approved. 

 

Unfinished Business:   none 

 

New Business: 

 

Toll Bros NJ IV, LLP           Amended Subdivision 

The Enclave 

140 Ave at the Commons 

Bl: 70.02, Lot: 6 

 

Ms. Donato announced that she has reviewed service and finds it to be adequate and the 

board has jurisdiction to hear this application. 
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Mr. Michael Bruno, Esq represented the applicant for an amended subdivision approval, 

for the relocation of an approved fence, and to permit the homeowners to have a 

minimum of 300 sq. ft. patio constructed of porous pavers, which will be described in 

detail. 

 

Mr. Brian Leff, Planner, Project Manager with Maser Consulting, he gave his education 

and background and was accepted as an expert witness in Planning. 

 

 Mr. Leff presented the following into evidence: 

A-1: Overall Subdivision Plan, showing the originally approved location of a split rail                 

        and the new proposed location. 

 

Mr. Leff explained the reason for shifting the required fence due to the steep slope 

condition at the rear of the some of the lots on northerly portion of the development.  The 

gradient is 3 to 1 to minimize the disturbance & vegetation removal.  Now that the homes 

are being constructed you can see what a 3 to 1 slope looks like it turns out not to be that 

steep.  The residents are not concerned about falling and the want the fence back or 

remove the fence all together.  The fence was required by the board, they are not 

proposing to eliminate it all together, just to shift it back a little to the wetlands buffer 

line is.  They will not disturb any additional vegetation or the wetland buffers or any 

other environmentally sensitive area.  The fence would be shifted closer to the wetland 

buffer line, approximately 10’– 25’ off the property line. 

 

Mr. Collins asked, what is the area between the property owners fence, and the new 

fence, is it a walking path?  Mr. Leff said that it is open grass. 

 

Mr. Moran asked why was the fence put in?  Mr. Leff said that the fence was placed at 

the top of the slope thinking that if it was a steep slope you wouldn’t want people falling 

down the hill.  The fence is proposed to be located at the bottom of the slope.  There is no 

safety concerns for residents, and the fence will not affect any environmentally sensitive 

area.  This is a grassed area with some pine trees. 

 

Mr. Leff stated that the 3 to 1 slope is the steepest slope on the site.  The fence will be the 

same 4’ split rail fence, it is not intended to be a screened fence. Behind the fence is the 

wetland buffer line, it follows it to the most part, which the fence does not intrude on the 

wetlands. 

 

Mr. Leff explained that the primary reason for requesting the shift of the fence was from 

the residents when they realized that the fence was being installed they requested that the 

fence be removed or relocated.  The homeowners feel that the fence gives a feeling of 

enclosure on the property, moving the fence back it gives them a feeling of a larger lot.  

Making the space more useable. 
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Ms. Martinelly asked if the residents on Blades Run Drive were noticed.  Mr. Bruno said 

if they were within 200’.  Mr. Leff explained that the closest property is 60’ from the Toll 

property line, and it is wetlands, Parkers Creek, and the fence will not be visible from the 

property 

 

Ms. Waterbury said that we have a cluster development with open space, and the fence is 

now on the back of the property lines of the homes and now you are proposing to shift the 

fence into the open space?  Mr. Leff said correct.  Ms. Waterbury said that moving the 

fence would open the lots, but it was not intended for that to be part of the living space, 

because it is open space which is off setting the “cluster development”.  Mr. Bruno said 

that they are not proposing to shift the lot lines, only a visual space between the fence and 

the back of the lots.   Ms. Waterbury has concerns with homeowners “growing” their 

yard.  Mr. Leff said that there are monuments at all of the property corners, and markers 

as to where the property boundaries are.  The area between the property boundary and the 

fence will remain open space.  Mr. Bruno explained that the H/O/A will control that just 

like any other community controlling the open space, the mowing and the maintenance, 

you cannot commandeer it for your own purposes.   

 

Ms. Waterbury explained that the density on the number of units on the site is partly set 

by how much open space there is.  Part of the design of the Ordinance for that area is a 

balance of the sizes of the lots and how much open space is left.  That area is not intended 

for that area to be part of their lots.  Mr. Bruno said that is not the proposal.   

Ms. Waterbury said that she sees the benefit in having the fence, you have the wetlands 

and the wetlands buffer and it is an area that is intended to stay “natural” and to be 

protected.  Mr. Bruno said that he was advised that the H/O/A documents would prohibit 

any use of the open area by any of the homeowners.   

 

Ms. Donato asked Mr. Leff if the fence in any location intrude in either the wetlands or 

wetlands buffer?  Mr. Leff said no.  Ms. Donato asked if the fence is being extended 

along the green line (A-1) and has he identified any locations the specific locations that 

are subject to the relocated fence?  Mr. Leff said that the fence runs behind  

6.36 through 6.18, and there are monuments at the corners of these lots, and they are 

visible.   

 

Ms. Donato asked if this conservation area is subject to Conservation Easement?   

Mr. Leff said no, he is not aware of any Conservation Easements other than what is in the 

wetland & wetland buffer areas.  Mr. Cranmer said that the wetlands buffer is a 

conservation easement.  Ms. Donato asked if there is Declaration of Covenants & 

Restrictions affecting the open space that is contiguous to the wetlands whether it’s 

buffered or not?  Mr. Leff said that he is not aware of any.  Mr. Bruno said that he can 

explain that. 
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Mr. Cranmer said that there were a couple of locations where the fence was inside the 

buffer line.  Mr. Leff said Lots 6.22 to 6.25 falls within the wetlands buffer average plan, 

this is the modified buffer. Mr. Cranmer stated that the new fence will not be any closer 

to the wetlands than shown in the wetlands transition area averaging plan approved by the 

State?  Mr. Leff said correct.  Mr. Cranmer said that there are greenway markers required 

for the site. 

 

Ms. Derasadourian arrived: 7:59 pm 

 

A motion was made by Mr. Collins, seconded by Mr. Moran to open the meeting to the 

public for questions regarding testimony about the fence.  All approved 

 

Mr. Tony Buonaguro, 331 Dorn Drive, asked Mr. Leff if the proposed fence will be on 

both sides of the community (north side & Fort Monmouth or south side).  Mr. Leff there 

are no changes to the fence line on the southern side of the development, these homes 

have walk out basements and retaining wall making the condition different.  

 

Mr. John Santamorrow, 212 Campbell Court, asked what is the distance between the 

homes on Blades Run and the fence?  Mr. Leff said 60’ to the nearest property line.  The 

center line of the stream is the common boundary line.   

 

A motion was made by Mr. Moran, seconded by Ms. Martinelly to close the meeting to 

the public.  All approved. 

 

Mr. Robert Neiderer, 1125 Strafford St, Pt. Pleasant NJ, Assistant V.P. for Toll Bros for 

15 years and has been affiliated with the Enclave since its inception, and is the current 

President of the H/O/A. 

 

Mr. Neiderer explained what will be permitted in the common area, and they will have a 

conservative approach, no Christmas lights will be permitted.  Notices will be sent out to 

homeowners if they are in any violation or if they are beyond the property line.  The 

property line is visible, which makes it easier to see where the property line ends. 

Mr. Neiderer explained that the H/O/A owns the open areas and nothing is to be done in 

the open space, they do all the maintenance for the lawns and open space. 

 

Ms. Donato asked if the Declaration of Covenants & Restrictions if there is a 

Conservation Easement that extends beyond the transition areas or wetlands into the 

general common area? Mr. Neiderer said only for the wetlands, nothing that would affect 

the property owners. The fence would be on the buffer averaging line, in the open space. 

 

Mr. Cranmer asked if there are any restrictions in the H.O.A. documents that would 

preclude a residents from walking in the open space?  Mr. Neiderer said not from 

walking, they can’t do any work. 
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Ms. Martinelly asked if there were any gates?  Mr. Leff said that there are a few areas 

where the fence will be 15-20’ away from the modified buffer area which is currently a 

maintained mowed area, they may put some small gates in for mowing in the areas where 

the grass needs to be maintained without having to go around the fence and not have to 

go through the wetland transition areas.  Mr. Cranmer asked which side of the fence will 

the landscaping be?  Mr. Leff said most of them will be on the property owners side of 

the fence, the fence will be behind the trees.  He stated that some of the fence will not 

even be seen due to the plantings.  Ms. Waterbury asked how will the maintenance 

people know where the wetlands buffer line starts? Mr. Leff indicated they will not be 

removing any additional lawn area or vegetation, the conservation markers are there.  

Mr. Neiderer explained that the buffer is thicker and higher and you could not use a 

typical lawn mower which is used on the homeowner’s blue grass, the maintenance 

people would know that they are in an area that they shouldn’t be.  Ms. Waterbury 

suggested to put the fence along the wetlands buffer line.  Mr. Neiderer said that they 

would prefer that.  Mr. Bruno feels that the fence would be a good demarcation of the 

wetlands buffer area.   

 

Ms. Derasadourian asked if the grass which is not in the protected buffer to make it part 

of the protected buffer?  You wouldn’t have to worry about mowing and would not affect 

any ones space.  The fence should be located closer to the wetlands buffer are in order to 

make it straight.  Mr. Neiderer said that the homeowners do not want the fence moving 

towards their homes, they have pets and there are ticks, and they want it to be maintained 

as it is being done now, and to be maintained.  Mr. Bruno stated that whatever the board 

wants Toll will do. 

 

Ms. Derasadourian asked if there is any benefit to the town to have the fence, does it 

matter if there isn’t a fence?  Mr. Cranmer said that the fence was approved in 2004.  

Code Enforcement was struggling with homeowners creeping into the wetland areas so 

the board thought that it was necessary to prevent that.  This project is a different 

scenario, they are not individual property owners maintaining their properties, there is a 

H.O.A. maintaining the entire development with restrictions on the environmental areas. 

Perhaps the fence isn’t as necessary as it seemed to have been in 2004.  The fence made 

the delineation clear. 

 

Mr. Cranmer suggested a separate Bond be placed for the fencing and if in 2-3 years the 

fence is warranted a decision could be made at that time if the fence is necessary.  He 

would suggest a separate bond for the fence.  After a discussion it was decided that the 

Bond was not a warranted solution by Mr. Neiderer of Toll Bros.  He explained that in 

other Toll communities homeowners do not encroach into any of the open space, maybe 

they will hang a bird house or put corn out for the dear.  The H.O.A. strictly prohibits 

that, they will be noticed and if they continue a fine will be issued. 
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Ms. Waterbury feels that some type of demarcation is necessary either by a fence or a 

sign indicating a conservation easement, so if the H.O.A. accidently goes into the 

wetlands they can be fined.    She would like to see the area delineated in a way that 

when people, whoever they are especially the people doing the maintenance are aware of 

the line of demarcation, and that no grass clippings can be dumped into the conservation 

area. 

 

Mr. Moran feels that the fence should be on the bottom of the slope, it is a good location 

as suggested. 

 

A motion was made by Mr. Moran, seconded by Mr. Carroll to open the meeting to the 

public for questions for Mr. Leff or Mr. Neiderer.  All approved. 

 

No comments or questions. 

 

A motion was made by Ms. Martinelly, seconded by Mr. Moran to close the meeting for 

questions.  All approved. 

 

Mr. Bruno advised that he has closed his application on the fence issue. 

 

A motion was made by Mr. Moran, seconded by Ms. Martinelly to open the meeting to 

the public for comments on the fence issue. All approved. 

 

Mr. Anthony Rauch, 204 Campbell Court, was sworn.  He testified that there is an 

existing temporary silt 3’ chain link fence for demarcation in his backyard for the 

wetlands area and the mowers already mow the area and they cannot go into wetlands 

area with the 3’ fence there.  He feels that the new fence should go where the existing 

fence is currently located.  Where he lives the fence does go in a straight line behind the 

homes.  Ms. Derasadourian asked how high the grass is on the other side of the 3’ chain 

link fence?  Mr. Rauch said 3-4’ it is higher than the fence.   

 

Mr. John Santamorrow, 212 Campbell Court, was sworn.  He explained that when he 

purchased his home he was not aware of the proposed fence, stakes were discovered and 

that is when they were advised about the proposed fence.  The homeowners who are in 

attendance to tonight’s meeting most of them are here to support the homeowners who do 

not want the fence.  Currently there are people who are going into the conservation 

easement, there are hunters who do not live in the Enclave.  Ms. Waterbury asked if he 

has an objection to the new fence being in the location of the existing silt fence?   

Mr. Santamorrow said absolutely not, that is where is should go.  The homeowners do not 

want a fence 6’ from the back of their homes.  They would prefer no fence. 

 

Ms. Derasadourian said that the grass behind the silt fence already acts as a demarcation 

of what is the mowable grass and what is not.   
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Mr. Tony Buonaguro, 331 Dorn Drive, was sworn.  He testified that he would like to 

indicate to the board the rational approach to this problem is to eliminate the fence 

altogether and substitute it with the approval markers from the D.E.P. which eliminates 

the need for the delineation of a fence which jogs all around.  The D.E.P. allows the  

2 - 2 ½’attractive metal or wood markers which indicates that “this is a protected area”. 

He stated that the people in the Enclave paid a lot of money for the privilege of enjoying 

the backyard woodland and having an unimpeded vision.  He stated that none of the 

homeowners were advised by Toll Bros about the fence requirement when they 

contracted for the lots.  It could have been overlooked or just “forgot about it”.  The 

community documents which he received states that “fences are not permitted”.  He did 

go into the sales office when they were made aware of the proposed fence, which was  

1 ½ years after their contract, and to find the fence on the site plan is not easy to find. 

There isn’t a fence requirement on the Blades Run community but there is one for Toll 

Bros site, which he feels is discriminatory and divisive in a community sense, and will 

impede their acceptance the new residences into the Shrewsbury community at large. 

He doesn’t feel that the split rail fence will not keep the wild life out, and the fence does 

not cohere and doesn’t make sense.  The steep slope drop off doesn’t exist, and he 

doesn’t feel there isn’t any safety issues.  The fence requirement was approved for 2 

developers ago, he urges the board to take a fresh look at the fence requirement.  He is 

requesting from this board to eliminate the fence. 

 

Mr. Pat DiBello, 446 Sycamore Ave was sworn.   He asked if there are other areas in the 

Borough who have wetlands, are they required to have fences?  Mr. Cranmer said that 

there aren’t any Ordinances that require it, but the board could require one if it is before 

the Planning Board for approval.  Mr. DiBello feels that it would be difficult to enforce, 

the fence would help to protect the wetlands, but we are not requiring anyone else to have 

the fences. Ms. Donato & Mr. Cranmer explained why the Borough cannot go back to 

already approved site plans and make the requirements. 

 

Mr. Arthur Se2man, 216 Campbell Court, was sworn.  He testified that other 

development has a fence, and there is only a small section of this development that would 

have a fence, it wouldn’t achieve anything with the grass people, but he doesn’t feel that 

not having a fence would be a problem. 

 

Mr. Bruno indicated that whatever the board wants, if they want the fence at the bottom 

of the slope or remove the fence, Toll will do. 

 

Straw poll: 

Ms. Derasadourian feels there are no safety issues, comments were heard that the higher 

grass would help with demarcation and additional decorative markers could be used.  

People can go in the wetlands, and she doesn’t feel that the fence would keep anyone out, 

so additional markers should be considered. 
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Mr. Collins feels that the fence should be installed in its proposed place, this is more 

esthetics and he is not sure of the purpose of the fence where it is, if we to keep people 

from encroaching onto the wetlands, it should be further out or grow grass up to the fence 

and recognize that the wetlands are closer to the homeowners property.  No compelling 

reason to have the fence where it is. 

 

Mr. Carroll asked if there was seed/grass planted up to the wetland buffer areas?   

Mr. Leff said yes, making it very clear where the wetlands start and what is to be 

maintained and what is not.  Mr. Carroll doesn’t see a need for the fence. 

 

Ms. Martinelly, she doesn’t understand why the fence was going to define the community 

but it doesn’t go around the entire community.  She doesn’t feel that the fence is needed 

at all. 

 

Mr. Moran wants to see a demarcation only and no fence. 

 

Ms. Waterbury wants to see the markers along the wetlands line, she asked if the 

applicant was willing to increase them instead of the fence.  Mr. Neiderer said yes and he 

will work with Mr. Cranmer for the placement of the additional markers.   

 

Mr. Cranmer feels that closer spacing of the markers must be done by land surveyor and 

staked out.  He also feels that these will be most costly than the fence.  Mr. Neiderer 

agreed to work with Mr. Cranmer. 

 

A motion was made by Mr. Moran, seconded by Mr. Collins to approve the elimination 

the 4’ split rail fence and to include in lieu of the fence additional greenway markers as 

required by Mr. Cranmer’s office to better delineate the wetlands buffer area. 

Roll Call: 

Affirmative: Waterbury, Martinelly, Collins, Carroll, Moran 

Negative: None 

 

Resolution:  9/17/2014……………………… 

 

A motion was made by Mr. Carroll, seconded by Ms. Martinelly to break@ 

Break: 9:10 pm to 9:20pm.   All present at roll call. 

 

Continuation of Toll Bros 

 

Mr. M Bruno, Esq represented the applicant. 

 

Mr. Bruno explained that this application is to allow raised patio & decks within the 

community.  There is an impervious coverage limitation.  Toll has now come up with a 

pervious paver for the patios, and is now requesting that each homeowner to have at least 

a 300 sq. ft. patio made from this pervious substance, and will satisfy the drainage.  They 

would like to allow a raised deck of 300 sq. ft. as long as it does not encroach on any of 

the setbacks, non variance request. 
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Mr. Collins asked if the request is for a “maximum” 300 sq. ft.?  Mr. Bruno said that 

some of the lots are oversized that could accommodate patio bigger than 300 sq. ft. so 

they want everyone to have at least a 300 sq. ft. patio.  Mr. Cranmer said that the request 

is that patio constructed under permeable paver materials be “excluded” from the 

impervious surfaces on the lot, up to a maximum of 300 sq. ft., which is an impervious 

lot coverage requirement.  He said that the definition of impervious surface in the PSC-3 

Zone specifically includes walkways & patios, where in other zones in the Borough it 

specifically excludes them. 

 

Mr. Collins asked if there was another application before the board for this request?  

Mr. Cranmer explained that there was a similar request by Tolls Bros.  He explained that 

the smallest lots are 6,600 sq. ft. and depending on what model was chosen by the 

applicant there may not have been enough impervious surface available let on the lot to 

construct a patio, and 192 sq. ft., would be the typical size patio that Toll wanted their 

purchasers to have.  They were requesting that the smaller lots be allowed to exceed the 

impervious surface and as an “off-set” the larger lots that would be able to have a much 

larger patio would be restricted to a size that the overall net would have no increase on 

the total impervious.  Mr. Cranmer explained that it is his understanding that all of the 

larger lots were sold prior to the application and Toll didn’t have the ability to place the 

restrictions so they withdrew the application. 

 

Mr. Bruno explained that they now have a better alternative with the porous pavers, and 

their engineer will explain how they would work, and is the better solution which is 

before the board tonight. 

 

Ms. Derasadourian asked, at the time of the application was there a wetlands requirement 

for how much impervious coverage for the entire development is permitted?   

Mr. Cranmer explained that there is a CAFRA Permit that was issued for the 

development, along with other NJDEP Permits.  The maximum impervious surface on the 

overall development is 35% and on each individual lot is 45%.  The storm water 

management system is the “key” to the CAFRA Permit and the DEP Permit and under no 

circumstances could the developer exceed the maximum permitted impervious surfaces, 

where the storm water management system would not be able to handle.  They would 

have to go back to the DEP for a modification.  This development was approved in 2004, 

before the Phase II regulations became effective.  Under today’s standards this 

development could not be built.  There is now a 300’ buffer instead of a 50’ buffer that 

currently exists. This was approved before those became effective.  Parkers Creek is a 

Category I, and is now protected. 

 

Mr. Cranmer explained that with previous developers they could not go in for a 

modification that would take this development “out of play”, a new developer would 

have to have the 300’ buffer and the development would be substantially smaller. 
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Mr. Bruno stated that this proposal is not in any way encroach the limitations of the 

CAFRA Permit, they are not asking for any waivers or changes, they are well under the 

impervious coverage CAFRA Permit. 

 

Ms. Donato asked that is assuming that the porous pavers is not considered impervious? 

Mr. Leff said yes.  Ms. Donato asked if the DEP has ruled on that?  Mr. Leff said that the 

DEP’s definition of an impervious surface is anything that impedes the flow of water, 

where the porous pavers would allow the water to flow through. 

 

Ms. Waterbury said that she wouldn’t assume that the changes that you are making to 

the application, she could determine for the DEP whether they felt that they needed an 

amendment or not?  Ms. Waterbury said that she cannot speak for them.  If we are 

going to put bigger patios etc., even if there is a certain amount of pervious pavers, she 

uses these on many of her sites, and when she went from pervious pavers to porous 

concrete she had to get a letter from the DEP stating that it was the same thing.  Ms. 

Waterbury asked if they have approached the DEP to see if they have issues with these 

patios or not.   Mr. Bruno said they have not, he understood that they were under the 

impervious coverage, and they are not asking for any change. 

 

Ms. Waterbury stated that it does state on the Permit that “this is the plan that was 

approved, and if you make any changes to this plan then they need to go back to the 

DEP”.  Mr. Bruno said over the permitted pervious coverage, yes.  Ms. Waterbury stated 

that it doesn’t say that.  It states that if you make a change to this plan, then you go back 

to them.  Mr. Bruno said that the plan allows for a certain amount of pervious coverage, 

and they are not changing the building envelopes or anything of that nature, just adding 

patios to the rear.  That doesn’t requires any new approvals. 

 

Ms. Donato said that Ms. Waterbury is absolutely correct in what she says, so to be 

safe, as you proceed along it would be a condition that the board would want to impose 

in terms of obtaining a letter of no interest or an approval.  That would be a safe course 

of action.  First they have to find out …. Inaudible..  Ms. Waterbury said that she wanted 

to know if they approached the D.E.P. 

 

Mr. Bruno said whatever the boards pleasure is, they are under the permitted coverage so 

that is not a concern of theirs.  If that is a condition they will deal with it. 

 

Mr. Robert Neiderer, Toll Bros explained why they are requesting the change.  Now that 

they are almost sold out, they talked to Mr. Cranmer about the amendment to the 

subdivision on the fence, they asked if they could revisit the patio issue as well.  The 

homeowners are averaging between 275 – 325 sq. ft. patios, so Toll decided to go with an 

average of 300 sq. ft.  Ms. Waterbury asked if the minimum is 300 sq. ft. what would be 

the maximum?  He said that the larger patios would be on the lots that have “0” 

impervious coverage left, to allow a patio for a table, grill and chairs.  There hasn’t been 

any larger patios the average is about 275 sq. ft. – 300 sq. ft.  The set-backs will limit 

what can be built on the lot. 
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Mr. Bruno said that the set-backs and impervious coverage limitations will limit what can 

be done.  They are trying to have a 300 sq. ft. that will not be counted against impervious, 

everyone can have a patio that size.  Anything over that will be governed by the 

impervious limitations.  If you have a super large lot you could have something larger, if 

you don’t this is going to be your maximum. 

 

Ms. Martinelly asked who is going to keep track of all of this?  Mr. Cranmer said that it 

will be up to the Zoning process, a permit is submitted for each lot, if the patio, 

walkways, driveways and the building exceeds 45% the permit is denied.    

 

Mr. Cranmer said that he needs to have a better understanding.  He asked if they are 

referring to the patios counting toward the impervious surface on the individual lot basis?  

He feels that the D.E.P. would define these as impervious surfaces because if not 

….inaudible.. they don’t function, from an overall perspective they need to count towards 

the overall impervious coverage site wide, which is not going to be a factor because he 

checked they are permitted 34% and they are currently at 18%, there is a lot of open 

space that makes their impervious surface percentage much lower than it otherwise would 

it.  This is defined this way in the PSC-3 Zone, which is a little different than the other 

zones in town. 

   

Mr. Cranmer explained that there are 2 standards that have to be achieved by this 

developer, one is on the individual per lot basis and then cumulative you take the 

aggregation of all the lots, club house, roadway, the entire track and it cannot be at more 

than 35% where they are currently at 18.5%.   

 

Mr. Cranmer said that it was his understanding the lots that are fully occupied by 

driveway, house and walkway and there is no room left for a patio they want to have the 

ability to place to put in a patio.  If an individual homeowner wants to have a patio and 

they feel that they can make a case for a variance they would have to come to the board 

to present their case in the form of an amended subdivision approval.  Each individual 

homeowner would have to come back to this board, make an application for an amended 

subdivision approval, and then if approved file the documents with the County Clerk, 

which can be overly cumbersome.  Mr. Moran asked if that would take the lot over the 

45% per lot?  Mr. Cranmer said yes.   

 

Mr. Cranmer said he suggested to the applicant to come back with a different approach 

on a site wide basis to avoid having the residents come in on an individual basis.   He is 

not sure just who would be the applicant the homeowner or the H.O.A. 

 

Mr. Neiderer said even if you took every house in the sub division and added 300 sq. ft. 

maybe 50 could have the 300 sq. ft. patio.  Mr. Cranmer asked how many C.O.’s are 

issed?  Mr. Neiderer said 31-32.  Mr. Cranmer said currently half of the homes have a 

C.O. there are no patios that currently exceed the 45% on any of the lots.  Mr. Neiderer 

said that there a few of those homes that cannot have any patio.  The restrictions for 

impervious is only on this 39 acres, restricting pavers, decks, everything is impervious. 
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Ms. Waterbury explained that this was for the intensity of use on each one of these 

smaller lots.  The board didn’t want wall to wall or set back or set back with some type of 

“built” whether it’s pervious or impervious.  For that reason the sidewalks and patios 

were added as not permitted.  The smaller homes were supposed to go on the smaller lots 

when Toll wanted to put a different footprint since their models were going to fit onto to 

the site a little differently, and they were advised that there would not be much left on the 

lots.   Mr. Neiderer said that they did adjust some of the lot lines, the limitation of the 

impervious was done before Toll Bros.  Mr. Cranmer said that the Ordinance doesn’t 

specify pavers it states that the impervious surface on the lots shall include walkways & 

patios.  Ms. Waterbury said because it is dealing with the intensity of use. 

 

Ms. Waterbury explained that this was also part of Zoning; which was created for the 

type of development that was going to go on this site.  There was developer input at that 

time as to what was going to go on the site.  It is different because it was dealing with the 

intensity of the use on this lot.  Mr. Neiderer said that they were not aware of this that 

applied to only this 39 acres, and when they did find out they did make everyone aware 

of it.  They were well into their process when they found out about this 

 

Ms. Derasadourian said when they came in April it was addressing the cumulative 

impervious coverage, there are now 30+ C.O.’s, would you say that the biggest lots have 

been sold and do they have C.O.’s, and have they gone over the 300 sq. ft. on the patio, 

and nothing could be done about it, we would have a better understanding as to what is 

being done. 

 

Mr. Bruno said that they are not looking to create any new variances with CAFRA, they 

are proposing to stay within the pervious coverage that is permitted, as to the individual 

lots you will get 300 sq. ft. of the pervious pavers, if you want more you have to be under 

the pervious coverage limitations or you will need a variance.  Mr. Bruno explained that 

they are requesting a “blanket” approval so no variances are necessary. 

 

Ms. Waterbury said that our Ordinance doesn’t discern from pervious or impervious 

toward patios.  The Ordinance states that it includes sidewalks and patios, it doesn’t state 

“only if they made of an impervious material.”   

 

Mr. Bruno said that Mr. Cranmer’s interpretation was that because of the structure of the 

patio and the pervious nature of it, that the 300 sq. ft. would not be counted toward the 

pervious.  Mr. Cranmer said that his suggestion was to come up with an idea/mechanism 

that would allow the board to arrive at a conclusion that you could exceed the individual 

lot impervious surface that would not have an impact on water quality and storm water 

management and therefore ….inaudible.  Ms. Waterbury said that would be storm water 

consideration and not necessarily a zoning consideration.  Mr. Moran asked if the 

Ordinance states patios, Mr. Cranmer said it states patios. 

 

Ms. Donato said that the Ordinance also specifically defines impervious surface and it 

states “porous, asphalt & concrete shall be deemed to be an impervious surface”, Ms. 

Waterbury said the pavers are equal. 



PLANNING BOARD  August 20, 2014  

MEETING MINUTES page 13 of 20    BOROUGH OF SHREWSBURY 

 

Ms. Donato said that her concern is that this is a global variance or global relief.  You 

were able to get some changes Borough Counsel in the past for this development, in 

terms of increasing the overall lot coverage.  She asked Mr. Bruno if he has considered 

going to Counsel and having the Ordinance amended?  Mr. Bruno said no.  He explained 

how they got to this point with conversations with Mr. Cranmer’s office and this is their 

proposal of 300 sq. ft. pervious paver structure.  He will give testimony on those and the 

board can give their own judgments as to whether this will have an effect on the drainage. 

They have to stay within the CAFRA approval.  They are below the maximum. 

 

Mr. Moran said that the board has to make the recommendation, since they have the 

Ordinance issue. 

 

Ms. Donato said that there is a solid amount of case law that if they are changing 

something that affects a tract of land, it becomes “rezoning” and it considered a 

usertation of the governing body authority to zone.  Given the fact that the governing 

body has specifically acted on lot coverage for this property, and this is a very unique 

piece of property, the Ordinance was considered by the Planning Board & Counsel for a 

long period of time.  She has a concern that it intrudes on the jurisdiction of governing 

body to zone.  She feels that the safest course is to let the governing body consider this.  

They may choose to make an amendment to the Ordinance, as they did for the lot 

coverage. 

 

Mr. Bruno stated that they are not requesting any variances tonight.  They have an 

interpretation that a 300 sq. ft. pervious structure will not be included as part of the 

impervious calculations, based on that they are coming to the board for an amended sub 

division with no variance relief requested. 

 

Ms. Donato asked who made that interpretation?  Mr. Bruno said Mr. Cranmer’s office.  

Mr. Cranmer said no, what he suggested was for the applicant to come up with an 

alternative design, where Mr. Leff came up with a design for the 192 sq. ft. patio’s and 

petition the board to exclude that from the impervious coverage. 

 

Ms. Donato said that there has not been an interpretation it is part of their relief, she 

doesn’t know how he doesn’t call it a variance.  Your consideration of whether or not it’s 

pervious or impervious may be a factor for the board to consider in determining to grant a 

variance or not.  She has difficulty with the idea that to carve out an exception to the lot 

coverage requirements. 

 

Mr. Moran said that there must be a reason as to why it took so long to come up with the 

Ordinance for this site.  Ms. Donato said this was designed with the Planner as a Planned 

Development for this property in light of its restraints, surroundings etc. Even though it 

wasn’t under the Category 1 conditions, the board was very sensitive to the overall 

environmental considerations, the intensity of the development.  This is “tinkering” with 

the Ordinance. 
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Mr. Bruno would like to present the Engineer’s testimony. 

 

A motion was made by Mr. Carroll, seconded by Mr. Moran to open the meeting to the 

public for questions.  All approved. 

 

No comments/questions 

 

A motion was made by Mr. Moran, seconded by Mr. Collins to close the meeting to the 

public.  All approved. 

 

Mr. Patrick Lynam, Engineer, Maser Consulting was sworn and he gave his professional 

& educational background and was accepted as an expert witness in engineering. 

 

Mr. Lynam was asked to describe the existing conditions where the patios are proposed, 

the type of soils on the site and how the proposed product will be constructed and how it 

will impact the drainage to the surrounding area.  He stated that the current conditions is 

“nothing at all” only grass and soil, the runoff will drain on the soil, and absorbed by the 

soil until it is saturated and then continue to run off.  The proposed proposal is to use 

porous pavers which allows the storm water to go through the pavers into a stone bed 

which is beneath the pavers and allows the water to infiltrate as if there wasn’t anything 

there at all.  The pavers will have a stone base below it which allows additional storm 

water storage over and beyond what is there currently.  The pavers will be a benefit as far 

as each individual patio which will act as its own storm water management system, and 

will enhance the current storm water management system. 

 

Mr. Lynam described the construction of the pavers which are on top of a sand course, 

with an optional geo tech style between the pavers and sand, and a non movement geo 

tech style to prevent voids in the stone base. The paver surface is 2”, with a 1” sand layer, 

with a thin geo tech layer, and 8” below the geo tech, with a geo tech layer to transport 

the sediment into the stone they could use the option geo tech style.  Mr. Moran asked are 

they going to use the optional geo tech style?  Mr. Lynam said yes. 

 

Mr. Bruno asked Mr. Lynam how the patio will function vs the ground that is there today, 

and the improved condition for run off.  Mr. Lynam said if you didn’t put anything in 

place you would have the voids in the soil it will become saturated and eventually run off 

from those areas, the pavers will provide an 8” layer of stone, which would be able to 

route a 2 year storm which is a common storm.   

 

Mr. Bruno asked if this is a unique installation, and is a very unique and pervious 

coverage and provides for storm water management for the existing soils.  Mr. Bruno 

feels that the board can distinguish this type of installation vs what you would typically 

see and call it “impervious coverage”, and give this board justification to grant the relief 

without a variance for impervious coverage. 
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Mr. Lynam said that the pavers will require some maintenance, by providing the geo tech 

will enhance the maintenance of the permeable pavers.  They can provide a maintenance 

manual or schedule that they will give to the HOA so they can enforce it for this 

particular circumstance.  They have to avoid voids from getting into the sand layer so 

they don’t clog the pores, sweeping, avoid things that would get into the voids i.e. grass 

clippings, needs to be kept clean so water can percolate through the pavers eliminating 

water from just running off the patio. 

 

Ms. Waterbury asked how many jobs has he used these on? Mr. Lynam said he uses 

porous pavement which is similar on 3-4 jobs and they are all DEP approved, CAFRA 

zones or some type of DEP Permit.  He has not used permeable pavers, but porous 

pavement which acts similarly.  Ms. Waterbury agreed. 

 

Ms. Waterbury said that the maintenance for permeable pavers the maintenance is not 

sweeping, you would sweep the fines between them, you should vacuum the.  She noted 

that the permeable paver’s manual is obsolete as to what the permeable paver installers 

and the institute for permeable paving wants you to do.  Sand clogs the system, they want 

the stone between it and the stone underneath 3/8 inch stone and not the sand.  

Mr. Lynam agreed and they will update the details. 

 

Ms. Waterbury stated that she has concerns with the maintenance and since these pavers 

are supervious, she said that the E.P.A. in Rutgers did testing on a site in Edison and they 

found that the permeable pavers had an infiltration of 1,000 inches per hour, grass doesn’t 

have that it is very pervious and it will send the water into the stone. 

 

Ms. Waterbury asked if any of these houses will have basements or below area, she has a 

concern with the water going into the units?  Mr. Neiderer stated that out of the 66 lots, 

there are 12 walk out basements and if they don’t have 300 sq. ft. they will have decks, if 

they couldn’t have a deck they would put the patio out of the basement, which would be 

the lowest area. 

 

Ms. Waterbury asked for a new O.E.M. on the porous pavers.  A leaf blower can be used 

so you don’t sweep anything into the voids.  Mr. Neiderer said that the H.O.A. will be 

blowing off all the patios.  Ms. Waterbury would like to see that added into the 

Maintenance Manual, and how to recharge the patios.  Mr. Bruno said that they will 

provide the information. 

 

A motion was made by Mr. Collins, seconded by Mr. Moran to open the meeting to the 

public.  All approved. 

 

There were comments/questions 

 

A motion was made by Mr. Collins, seconded by Mr. Carroll to close the meeting to the 

public.  All approved. 
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Ms. Waterbury said that there was a discussion that related to the storm 

water/permeability of the pavers and she concurs that they are permeable, but then there 

was a seconded discussion since the Ordinance specifically calls out patios & sidewalks.  

Ms. Waterbury asked if the Ordinance is differentiating patios & sidewalks, …unless 

they are made of ..  and she doesn’t see that next part going into the Ordinance, she will 

take an opinion of the board, but she has an unaffordability in making that interpretation.  

She feels that it was meant to deal with the intensity of use on a specific lot.  Ms. 

Waterbury asked for a straw poll on this issue. 

 

Ms. Derasadourian has concerns after hearing the advice of our board attorney to make a 

decision, which goes in direct opposition of the Ordinance. 

 

Ms. Donato said that it is a “global change” to the PSCC-3 Ordinance that 

effectuates something that is within the jurisdiction of the Borough Council.  The 

Borough Council has previously considered and granted changes to the Ordinance 

for this particular property and that is the safest and most appropriate way to go. 

 

Mr. Collins takes no issue with what the Board Council has said and he is not sure that 

the board has jurisdiction at this point and certainly it would be in the best interest even 

for the applicant that they go to Borough Council, since the Council has acted on this 

before. 

 

Mr. Carroll concurs. 

 

Ms. Martinelly agreed. 

 

Ms. Moran jurisdictionally it has to be done 

 

Ms. Waterbury asked what type of motion would that be? 

 

Ms. Donato suggested that the board could hear from the public, but it is her 

recommendation is jurisdictional and legal implication, it’s not a factual question, and 

who is the appropriate agency to make the decision.  She suggests that the board may 

want to hold this application and give the applicant the opportunity to go to Borough 

Council or in the alternative a motion can be made to deny the application without 

prejudice.  This is a legal issue.   

 

Mr. Moran referred to Ms. Waterbury’s comments with respect to the D.E.P. and if they 

have time to check in with the D.E.P. 

 

Mr. Carroll said that the original patio was 16’ x 12’ patio which has now become a  

10’ x 30’ patio, he asked why the change was made. 

 

Ms. Waterbury said that if we are talking about a legal & jurisdictional aspect, then she 

doesn’t know if we need to talk about the sizes etc. at this time. 
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Mr. Bruno said he did make the argument and he thought that this was distinguishable 

because of the storm water added a feature, this board did have jurisdiction to distinguish 

this from the type of features that the impervious coverage ordinance is trying to govern. 

It is distinguishable, this is a unique paver and the way it is constructed.  You must listen 

to your board attorney also.  If you don’t feel you have the jurisdiction then they will 

have to go back to the Council and ask them to amend the Ordinance to allow this type of 

feature to be excluded from the impervious coverage.  It would be helpful if they had 

some type of recommendation from this board tonight, so they can take it with them to 

Council.  Mr. Bruno stated again that this board has the jurisdiction to act on it based on 

the facts that they pointed out, but if the board doesn’t believe that, then they will go to 

the governing body to make the request there. 

 

Ms. Waterbury said that board members during the straw poll was to follow the advice of 

the Planning Board attorney, to either to carry the application or to dismiss the 

application without prejudice.  Ms. Waterbury said that she would like to see the board 

carry the application in order for the applicant to avoid starting over again, especially if 

the Council doesn’t agree to change the Ordinance agreeing that it was originally done 

for the “intensity of use” and it should remain the way it is.  The applicant would then 

have to amend the application for the variance and go forward from that standpoint. 

 

A motion was made by Ms. Martinelly, seconded by Mr. Moran to open the meeting to 

the public for comments on jurisdiction.  All approved. 

 

Mr. Arthur Seaman, stated that currently his “patio” only holds 1 chair and his grill is on 

the grassed area, and he asked the board to agree with the applicant and allow the patios 

to be put in. 

 

Ms. Waterbury stated that the straw poll vote indicated to follow the advice of the 

counsel and the application will be carried until Borough Counsel makes a decision and 

as to what they approved, for either am amended subdivision or variance. 

 

Mr. Moran asked Mr. Seaman if Toll gave the homeowners any indications that you were 

going to get a new patio.  Mr. Seaman said no, but they like to grill and he never asked if 

there was a patio, he assumed that there was a patio, he found out when he moved in the 

size of the patio.  He would like to be able to put a table & chairs & grill. 

 

Ms. Waterbury explained that a vote cannot be given tonight due to the jurisdictional 

issue, and it must go back to Mayor  & Council.  The Planning Board has to wait until 

Counsel gives a determination that will determine what action this board takes. 

 

Mr. Bruno pointed out that he is not requesting a “blanket variance”, but rather whether 

or not a variance is required for the impervious, and then you will have jurisdiction to 

grant the variance.  Ms. Waterbury agree.  Mr. Bruno said that if the determination is 

made that a variance is needed, you could act tonight on the request, since they noticed 

for “any and all variances that this board deems necessary for this application”. 
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Mr. Cranmer said that they would have to identify the lots that need variances and the 

magnitude.  Ms. Donato agreed.  Mr. Bruno said that they have not specified individual 

lots.  Mr. Cranmer feels that they have to give us that information. 

 

Ms. Donato advised Mr. Bruno that Ms. Derasadourian is the counsel liaison so she will 

be able to get this information to Counsel.  Ms. Waterbury said that she will attend the 

meeting. 

 

Mr. John Santamorrow, 212 Campbell Court, he asked how many lots are affected out of 

the 66 lots that need impervious coverage.  He stated that he did not know that they could 

not have a patio, he was under the impression that Toll would apply for a variance or he 

could change his lot, but at the time there weren’t any left. 

 

Mr. Neiderer said that there are approximately 16 lots, but they have not done an 

analysis, that was at the time they came in for 192 sq. ft.  Currently it’s about 6 homes. 

 

Mr. Santamorrow explained that when he did a 4’ extension on the back he was advised 

that he couldn’t have a patio he was over his impervious. 

 

Ms. Derasadourian asked if the board could make a recommendation as to what the 

Planning Board is comfortable and what the board feels should be done. 

Ms. Donato said that if Counsel is inclined to amend the Ordinance, the Ordinance will 

have to be referred by the Planning Board to see what Counsel proposes. 

 

Ms. Waterbury would like to know how many lots ultimately they are talking about, she 

feels that would be important information for the board to have, in order to have a general 

sense of what is going on to identify the lots and how much on each lot. 

 

Mr. Cranmer asked if they asked for a variance request would it have to go to Councel?  

Ms. Donato said that if it is a variance request for lots that existed throughout the 

development, that would trigger the idea, this a unique perspective, but let’s interpret the 

Ordinance that it is not a variance.  It is difficult when you look at the definition of 

impervious.  Mr. Cranmer said then we should forget that. 

 

Ms. Donato said that the safest course, if they are looking to go beyond 300 sq. ft., 

because the 300 sq. ft. would not be impervious but anything over would be impervious.  

There is a lot of things that are being asked for, which is quite unusual for what the board 

the does. 

 

Mr. Cranmer asked if the applicant refers to lots: 6, 8 &10 if they want 45.3% on those 

lots and 45.4%, would that have to go to Counsel would you feel comfortable if the board 

had jurisdiction.  Ms. Donato explained that the case law says that if you are changing the 

criteria.  She explained that a variance is on an individual lot basis and this is not, it’s like 

a “blanket”.  Asking for 300 sq. ft. is not impervious and anything over is, that is 

manipulating the Ordinance to try to avoid the limitation.  She feels that Counsel can look 
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in a comprehensive manner, which she feels that the property owners may end up with a 

better result, if Counsel looks at it from an overall planning point of view. 

 

Mr. Bruno said that if they come in with i.e. 20 lots which need relief for a 300 sq. ft. 

patio, would your opinion change if this board doesn’t have the ability to grant the relief 

for the 20 lots?   Mr. Collins asked on an individual basis?  Mr. Bruno said all in one 

night?   

 

Ms. Donato said that the case law is problematic for that perspective as well.  You should 

do it by interpreting the Ordinance that it is not impervious, and if you can go against the 

definition of the Ordinance it would create a problem there.  If you say you have 

variances that extend for 20 lots that is a significant change in zoning.  The case law is 

very clear on this and ……. 

 

Mr. Bruno said that he sees neighborhoods all the time with non-conforming lots up and 

down the street and he would agree that if they need 60 variances he would agree with 

you, but if they have 1/3 he would respectively disagree. 

 

Ms. Donato said that the safest course that the governing body, which has previously 

favorably changed the lot coverage let them have the opportunity to do it, this is more of 

a political approach.  They are not variances, their personal arguments ….inaudible. 

She has had several people call her about buying in there, and their due-diligence would 

be to find out what is the zoning, not easy but that is what it is.  Ms. Donato said that 

these are quality of life issues, and if they want to do it across the board it might be 

something that Counsel, who makes the policy, is the agency to petition. 

 

Mr. Moran said that it did take them a year to draw up this Ordinance.  Ms. Donato said 

at least a year. 

 

Mr. Neiderer, Toll Bros, referred to the “intensity of use”, this development has back to 

back lots in the center and these people have large patios that they can shake hands with 

the back neighbor, and these people here tonight have large lot that back up to the woods 

and they …… Ms. Waterbury said the board doesn’t know where the lots are located and 

how many, coming with a “blanket” ……. 

 

Mr. Ken Monroe, Toll Landscaping, was sworn.  He testified that there are owners here 

tonight that have very small patios and others have bigger.  He meets with the 

homeowners and designs the outdoor living space.  The largest patio that he sold is  

20’ x 30’ = 600 sq. ft. and a few with 500 sq. ft. range, the average is about 12’ x 20’ or  

15’ x 25’.  He asked who will ultimately decide if these permeable pavers are impervious 

surface or not.  He feels that the governing body as well as this board could make that 

decision. 
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Ms. Waterbury said that there was a specific interpretation includes patios and walkways 

as impervious and specifically why they made it different than the rest of the town.  It is 

not up to this board to assume on a blanket stand point to have the caveat unless it is 

made of a pervious material.    Mr. Monroe said that there are less than 10 homes that 

would be impacted by this and there are some patios already installed and approved 

which are less than 300 sq. ft. they may feel that they might want to add, but they have 

already accepted the 45% impervious coverage and the permits reflect that. 

 

Ms. Waterbury suggested that Mr. Bruno contact Ms. Donato as to what her opinion is 

after they go to the governing body.  Ms. Derasadourian to be placed on the Counsel 

agenda. 

 

Mr. Bruno said they would like to be carried on a month to month basis and see what 

they want to do. 

 

A motion was made by Mr. Moran, seconded by Mr. Collins to carry the Toll Bros 

application to the September 17, 2014 without further notice. 

Roll Call: 

Affirmative:  Waterbury, Martinelly, Derasadourian, Collins, Carroll, Moran 

Negative:       None 

 

  

A motion was made by Ms. Derasadourian, seconded by Ms. Martinelly to adjourn the 

meeting @ 10:53 pm.  All approved. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


